




STIPULATIOX REGARDING GRAE DEALER'S AND PUBLIC WAREHOUSE 
LICENSES OF EREEMAh; FERTILIZER CO., MC. DBA: MC COOK FEED & 

ERTJLIZER 

This apeement is effective upon the signing ofthis Stipulation, 2001, between Mc Cook 
Feed & FertiSker (Company), PO Box 160, Freeman, South Dakota 57029-0160 and thc South 
Dakota Public Utilities Commission (Commission), 500 East Capitol Avenue, Pierre, South 
Dakota 57501. 

Whereas, the Company is duly liccnscd by the Commission as a grain dealer and a public 
grain warehouse. The grain dealds license currently in effect is numbucd 0210 and expires at 
cljdnigbt on June 30,2001; the public grain warehouse license currently in effect is numbered 
0210 and expires a1 midnight on Junc 30,2001; and 

Whereas, infodon furnished to  Commission and i ' t  s'affindicates that currently the 
Companfs financial situation is as follows: (1) thc Company's bank has suspended thc 
Company's line of credit; (2) there are currently outstanding checks to producers in Lhe 
approximate amount oiS108,OOO for which there are no apparent resources to satisry payment; 
(3) there is approximately 13,300 bushels of corn and 800 bushels of soybeans that u c  priced and 
unpaid; and (4) there is approximately 38,800 bushels of corn and 16,900 bushels of soybeans in 
voluntary credit sdrs contracts with the Company which were unsettled; and 

Whereas, Commission staffhas questioned the ability of the Company to continue 
operating as a grain dealer and public grain warehouse without further financial resources and 
supervision. 

NOW THEREFORE, based on the ficts as recited in this Stipulation and in considciation 
of the mutual bcncfits to bc derived thcrcfrom, the partics to this Stipulation agrcc as follows: 

1. The Company will and hereby does voluntarily relinquish its grain dealer's and public 
warehouse licenses to the Commission, including all rights and bcncfits bcstowcd by such 

licenses. The Commission hereby accepts this relinquishment of the Company's grain dealer's and 
public warehouse liccnsrs. 

2. The Commission under its supervisory powers provided by SDCL 49-45-6 shall dictate 
tbe term and scope of all grain bank related transactions. 

3. Tne Company is insolvent as described by SDCX 49-45-18 and the Commission shall 
take immediate possession of the facilty. 

4. No grain shall enter o i  leave the facility without written consent of the Commission as 
of the signing of this Stipulation 

5. The C o m p q  agrees to provide free and open access :o all of its records to the 
Commission or any of its officers or employees while h e  provisional, limited license as described 
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ADDENDUM T O  UNIFORM COMMERCIAL CODE FINANCING STATEMENTS 

S A T E  OF ....... ==..- ............................ I TOTAL NUMBER OF SHEETS ............ .? ........................ 
a The Financing SLaremem t o  which this addendum is anached covers the rypes lor items) of propem indicated below that I n o w  own and that I 

may o w n  in the furure. together w k h  all pans. accessories. repairs, improvements, and accessions t o  the properry, wherever h is 
located, and all proceeds and producrs from the properry: 

a kn inventory which I hold for uhimate sale or lease, or which has been or will be supplied under contracts of service, or which are raw 
mslcrialr. work in pocess, or materials used or consumed in my business. 

kn - p r n e ~  including. b m  not  limited to. all machinery, vehicles, furniture, finures, manufacturing equlpment, farm machinery and 
equtpnwn. shop equmnem, office and recordkeep~ng equipment, and parts and tools. Any equipment described in a list or schedule 
which I give to you wil l  also be included in the secured propew. b m  such a 11st is not necessary for a valid securiry interest in  my 
tquim=M. 

G j%m kn farm p rodurn  induding. but  not lhmited to: 
(a1 all padPy and bvenock and rhelr young, along wnh their produns, produce and replacements: 
Ib) all mops, annual M perennial, and all produns of the crops: and 
Id an teed, d, femliier, med~ciner, and mher suppl~es used or produced in m y  farming operations. 

a -. hmuma?~, Documenu, Chatd P a p a  and 0th- Rights l o  Payman: Al l  rights I have now M may have in rhe future t o  rhc paymam of 
mony indudi, bur fbn GmiIed w: 
la) payma for goods sold or leased o r  for services rendered. whether or not I have earned such paymam by  performance: and 
mi r igh~~ w payment a r i s i i  out of all present and future debt insuumentz, chanel paper and loans and obligations receivable. 
The sbovc! indude any nghts and i n t e r e w  lincludtng all 11en.s and security ~merestzl which I may have by law or agreement against 
any sccaum debtor or obbgor of mine. 

Gerrrnl kmngibk: AIl general imngib les induding. bvt  not limited to, tax refunds, applications for patents, paterns, copyrights, uademarh. 
vade was, good will, vade names, customer Ilw, permns and franchises, end the right to use my name. 

uwmmmf Pnynwnts rind Programs: Al l  paymems, accounts, general imangibles, or other benefns lincluding, b m  not  limited to, paymems in 
kind, defoency paymeMs. leners of entiflemem, warehouse receipts, norage paymem, emergency assistance paymem. dwersion 
paymoms and conservation reserve p a y m e m )  in which I now have and in the f m r e  may have any rights or interest and which arise 
under or as a resuh of any pre-existing. curreni or fmure Federal or state governmentel program l~ncluding b m  not lunned to all 
programs sdmimstered by  the Cornmodny Credn Corporar~on and the ASCS.] 

H r n  m m  S A m  BANK 
SECURED PARTY 

(1) FILING OFFICER COPY - ALPHABETICAL 









BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE GRAIN DEALER'S ) ORDER FOR AND NOTICE 
AND PUBLIC WAREHOUSE LICENSES OF ) OF HEARING 

MCCOOK FEED & FERTILIZER 

On February 13, 2001, Jeff Mulder, on behalf of Freeman Fertilizsr Co. Inc. dlbla 
McCook Feed & Fertilizer (McCook), entered into a stipulation with the Public Utilities 
Commission (Commission) surrendering his licenses as  a grain dealer and grain 
warehouseman and permitted the Commission to take immediate possession of his 
facilities. On March 8,2001, the Commission filed with the First Judicial Circuit a Petition 
to Appoint South Dakota Public Utilities Commission as a receiver. On March 27, 2001, 
the Commission was appointed receiver by the Honorable Judge Boyd L. McMurchie of 
the First Judicial Circuit of South Dakota. 

The Commission has jurisdiction over this matter pursuant to SDCL Chapters 21 -21, 
49-42,4943, and 4945,  specifically 49-42-15.1, 49-43-5.6, 49-43-5.8, 49-45-1 3, 4945- 
16,  and 49-45-18. Pursuant to the order of the Court, the Commission shall determine 
claims against the cash proceeds of the grain dealer's bonds and the grain 
warehouseman's bonds, one bond numbered S16 7010, commencing July 1,2000, and 
ending June 30,2001, and a second bond commencing July 1,1999, and ending June 30, 
2000, with Employers Mutual Casualty Company, being the surety, and all grain inventory 
currently located at the Canistota facility. A hearing shall be held on the claims as 
described above on May 3, 2001, beginning at 10:OO a.m., at the American Legion Hall, 
Jenard D. Post, 162 Main Street, Canistota, South Dakota. 

The issue at the hearing will be to determine claims against the cash proceeds of 
the grain dealets bonds and the grain warehouseman's bonds, one bond numbered S16 
7010, commencing July 1, 2000, and ending June 30, 2001, and a second bond 
comnlencing July 1, 1999, and ending June 30, 2000, with Employers Mutual Casualty 
Company, being the surely, and all grain inventory currently located at the Canistota 

All potential claimants have the right to be present, to be represented by an 
attorney, and to present evidence of their claims. Evidence may include, but is not limited 
to, such documents a s  scale tickets, settlement sheets, bad checks, or other evidence of 
a sale or storage of grain to McCook which has not been paid or the grain not returned. 
These and other due process rights will be forfeited if they are not exercised at the hearing 
or by submitting a proof of claim with the Commission. After the hearing, the Commission, 
a s  receiver, will consider all evidence and testimony that was presented at the hearing. 
As a result of the hearing, the Commission shall determine claims against the cash 
proceeds of the grain dealer's bonds and the grain warehouseman's bonds and all grain 
inventory currently located at the Canistota facility. The Commission will then enter 
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Public ~ o t i c e  , 
GD01-001 IN THE MPT'Tca n c  ' .,.&.. -. ...- 
GRAIN DEALER'S AND PUBLIC 
WAREHOUSE LICENSES OR FREEMAN 
FERTILIZER CO.. INC. D/B/A MCCOOK t 

FEED & FERTILIZER. N n T ' r C  T n  ,.- ,,-- , - 
CLAIMANTS OF HEARING. . 

NOTICE IS HEREBY GIVEN that the 
South Dakota Public Utiiitias commission 
(Commissionl,'5OO East Capitol Avenue, 
Pierre. SD 57501-5070,. has been . 
appointed a Receiver t o  take possession 
o f  the inventory and grain dealer and 

' 
warehousemen's bond proceeds of JEFF 
MULDER OF FREEMAN FERTILIZER CO.. I 

INC D/B/A MCCOOK FEED &FERTILIZER , 

(MCCOOK) Canistota, South Dakota. : 
pursuant. to SDCL 4943-5.6 and.49-45- ' 
1'6 and SDCL Chapter 21-21. Mulder:~ ; 
grain dealer license and graln t 

warehousemen's licenses have been ' 
Arrendered. The bonding company is 
Employers Mutual CasuaQ Company, PO 
Box 712. Des Moines. Iowa 50303- 
9987. 

NOTICE is FURTHER GIVEN that 
cinims lor the inventory and the bond 
proceeds shall be given in writing. 
Contact the Commission at 1-800-332- 
1782  to receive a proof of claims form. 

NOTICE IS FURTHER GIVEN that the 
Coinmission shall- hoidra. public;heering 
for' consid2ring claims against the 
inventory and bond proceeds and ail 
claimants are encouraged to appear. at 
this hearing t o  present evidence of their 
claims which may include, brrt'not limited 
to, such documents as scale tickets, 
settlement sheets, bad checks or other 
evidence of a.sale or storage.01 grain to 
MCCOOK which has nor been paid or the 
grain not  returned. 

THIS HEARING WILL BE HELD ON 
Thursday, May 3. 2001 at 10:OO a.m. 
The hearing wil l  be held at the American 
Legion Hall. Jenard D. Post. 162 Main 
Street, Canistota, SO 5701 2. 

Anyone having - questions can 
contacl the Commission by calling 1- 
800-332-1 782. This hearingis being held 
in'a physically accessible location. Please 
contact the 'Commiss!on i f  you hove 
special needs so arrangements can be 

' 

made to accommodate you. 
, The decision.df the Commission as 

Receiver in'this matter is subject to the 
final approval of  he Fin1 Circuit Court of 
the State of South Dakota and which 
may be funher appealed to the South 
Dakota Supreme Court. 4-5-2rc 



Printer's Affidavit ol Publication 

AFFIDAVIT OF PUBLICATION 
STATE OF SOUTH DAKOTA) 

Public Notice COUNTY OF McCOOK) 

GWI-001- IN THE MATTIER OF TROY SCHWANS of said County and State, being first duly sworn on 
Ira GRAIN DEALER'S AND 

PUBLIC WAREaOUSE LICENSES 
his oath, says THE SALEM SPECIAL is a weekly newspaper of 

OF FREEMAN FERTILIZER CO, general circuiatlon, printed and published in Salem, McCook County 
INC. D/B/A MCCOOK FEED & and State of South Dakota, and has been such newspaper durlng the 

FERTILIZER NOTICE *TO times hereinafter mentioned; that the said newspaper is a legal 
UdXWTSOFHEARING newspaper, that l has a bonafide circulation of more than 200 copies 
m a  IS HEREBY. GM)*' w weekly, that it has been published within said County of McCook fcr 

Phc ++, D&ta Pub]" Utilities 
cealmmm ( W m ) .  HX) East more than f w t w o  successive weeks prior to the publiitlon of the 

Cspitol A n ,  Picm, SD 57501-5070, notice hereinafter mentioned and has been printed during said pe r id  
h + b c c a r p p o i m c d r ~ t o ~ c  and at the present Ume, in whole in an office maintained at said 

p o s ~ n n o n o f ~ i n v c r r t a y ~ ~  place oi publication; and that I, the undersigned. am publi5her or 
d c a h  and w a r e h ~ ' r  bond employee of said newspaper, in charge of the advertising department 
p a d s  , of mF MULDER OF thereof, and have personal knowleage of ail facts in this affidavrt; 
rZlEEMAN FERTILIZER CO., INC. 
D/B/A MCCOOK TEED & . . . . . . . . . . . . . . . .  @ o / -  & .. . .  
FERTILIZER. (MCCOOK) -CuJrroQ that the adverfisement headed .*. 
s a D m D a k a a , ~ t o S D C L 4 9 -  .. . . .  43-5.6 and 49-4516. and SD? Chap~r h. .+. ..c& .lif.&+&. &&&. 
21-21. Muldds grdm dcala l~ccnx  and .- 
gnm 1Mduwcmen's l i i  have, . . &?.?A .(5%-4+. .-.&&a-- 
b c m  , r u r r d d .  The bonding' 
campfiiy is Fmployus Mtmnl C ~ u a l t y  . .  . . . . . .  
Canply, P.O. Box 712, DcsMo~ncs, 

.&. J++v4+. 2LG?Zd7/" .O"... 
Iowa 50303-9987. 

NOTICE IS FURTHER GlVEN that a printed copy of which is hereto attached, was printed and pubiished 
cia& for the immrory md the bond In the newspaper for. 2. . weeks; that said notice was published In 
proctcdr sbrlf bc given m writing. the issues of said paper on the dates a s  follows, to Wit: 
Conact the Gnnmiision at 1-8W-332- 
1782 to receive a proof of claims form. , 

NOTICE IS FURTHER GIVEN t h a t  The first publication being made on 

rtrc Commission shall hold a publlc 1 
hearing for considering claims against 
me inventmy a d  bond proceeds and all ' 
claimma arc encouraged to appear at 
!his hearing to present evidence of their 
claims whxh m y  include, but is nor the third publication on . . . . . . . . . . . . . . . . . . . . . . . . .  .I8 . . .  
l i i  to, such documsrs as sa l e  
lickL5, tenlcmlrt shn. k+d checks or ........................ ... & etridcocc of a sale or norage of the fourth publication on -19 

gnin w MCCOOK which b not been 
.paid a h  ficnnot mumd the ffih publication on . . . . . . . . . . . . . . . . . . . . . . . . .  .I9 . . .  
, THIS IEARJNG WlLL BE HELD 
jon Thursday. May 3. 2001, at 10:M) the sixlh publication on . . . . . . . . . . . . . . . . . . . . . . . . .  .I 9 . . .  
., n m  The-htaingwi11:~bc 'helrt ai- the 
, Ammcan Legion Hall, J d  D. P o s ~  . . . . . . . . . . . . . . . . . . . . . .  . . .  162 Main S w  Canistota, SD 57012. and the last publication on ,19 
A 

Anyone having quntions can contact 
'the Commission by calling 1-800-332- that S d ? y b e l n g  the full amount ol the lees for pubiication ol the 
: 1782 This haring is being held in a annexed notic , insures solely to the benefit of the publisher of the 
+physicany accessible location. Please said newspaper. that no agreement or underslandlng for a division 
contact the Commiion if you have 
specid nods so arrangtmmts can bc 
m ; l d c t o ~ U : y o u .  

?he dccuion of rhc Commission ns 
M v a  in thii ma!tcr is subject m h e  . . . . . . . . . . . . . . . .  
final lpprovnl of the Fim Circuit Court 
of tfic Snrt of Snub Dakota and which 
m y  tc further appded to the So& 
DaLoP Suprrsnc C a m  . . . . . . . . . .  415, 4/12 day of 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  My cornmlasion expires 



' 
INVOICE NUMBER: 8006 

RUN DATES: 418,4115 AMOUNT DUE $85.28 

Public Utilities 
Attn: One Call Notification Board 
To: Larry Englerth 
1012 North Sycamore Ave 
Sioux Falls SD 57110-5747 

APR 2 5 2001 

SOUTH DAKOTA PUBLIC 
UTILITIES CDMMlSSlON 

DETACH THIS 5 l U B  AND RfTURN W m  P A Y M W  PAYMENT DUE UPON RECElPT 

STATE O F  SOUTH DAKOTA 

COUNTY O F  MMNEHAHA ) ss 
Beth Buchanan being duly sworn, says: That Argus Leader is, and during all 
the timcs hereinafter mentioned was, a daily legal newspaper as defined by 
SDCL 17-2-21, as amended published at Sioux Falls, Minnehaha County, 
South Dakota; that affiant is and during all of said times, was an employee 
of the publisher of such newspaper and has personal knowledge of the facts 
stated in this affidavit that the notice, order or advertisement, a printed copy 
of which is hereto attached, was published in said newspaper upon 

sunday ,the 8 day of April 2001, 

Sunday ,the 15 day of April 2001, 

, the day of 2001, 

. the day of 2001, 

. the day of 200 1, 

, p e  day of 200 1 ,  

, the day of 2001, 

and that S85.28 was charged for publishing the same including 

A 55.00 affidavit fee. 

Subscribed and sworn to before me April 17, 2001, 

+ 

-!-P 
Notary Public, South Dakot 

My Commission expires June 30,2005 



May 8.2001 

TO: MANAGERS OF LICENSED GRAIN DEALERS 

FROM: BOB KNADLE 
DIRECTOR, TRANSPORTATIONNVAREHOUSE DIVISION 

RE: SOLIClTATlON FOR GRAIN DEALERS INTERESTED IN PURCHASING 
GRAIN INVENTORY AT CANISTOTA, SOUTH DAKOTA 

The Commission has been appointed receiver of the grain inventory at McCook 
Feed & Fertilizer at Canistota, South Dakota, and has been authorized to liquidate 
the grain inventory. The purpose of this letter is to solicit a list of bidders 
interested in purchasing the inventory located in the McCook facilities at 
Canistota, South Dakota. 

The grain inventory is as follows: 
I. Com-approximately 48,000 bushels 
2. Soybeans-approximately 21,000 bushels 
3. Oats-approximately 750 bushels 
4. Mixed corn and soybeans-approximately 750 bushels 

The gain inventory will be put out for bids by interested parties(separate bids for 
each type of grain). Bids must be for the total inventory of each type of grain as 
referenced above. The grain will be sold on-site at Canistota and the successful 
bidder must provide for subsequent handling. Payment must be made with a 
cashier's check. The grain is expected to be available toward the latter part of 
May. 

If you are interested in purchasing the grain inventory, please contact Marlette 
Fischbach at 605-773-5280. Please respond by May 15,2001. 

Thank you for your attention to this matter. 



May 16,2001 

TO: BIDDERS OF GRAIN INVENTORY AT CANISTOTA, SOUTH DAKOTA 

FROM: BOB KNADLE 
DIRECTOR TRANSPORTATIONWAREHOUSE DIVISION 

RE: REQUIREMENTS FOR SUBMITTING BIDS ON THE GRAIN INVENTORY 
LOCATED IN THE MCCOOK FACILITIES AT CANISTOTA, SOUTH 
DAKOTA 

I. Bids must be FAXED to the Commission between 1.45 p.m. and 2.15 p.m. on 
Tuesday, May 22, 2001, at the following numbers: (605)773-3809 and (605)773- 
3225. 

2. Each load of grain will be weighed and a sample will be taken and tested on 
the premises at Canistota. These measurements will determine any adjustments 
to the bid price andlor bushels for test weight, moisture, foreign material, etc. 
Payment will be based on the above mentioned measurements. Successful 
bidders or their representatives are welcome to observe the testing during loadout. 

3. The attached discount tables shall be utilized for any adjustments to the bid 
price. A Commission representative will determine any adjustments to the bid 
price andlor bushels from the sample taken during loadout. 

4. There will not be any charge assessed to the successful bidder(s) for loading 
the grain out. 

5. Provide a contact person and telephone number on the bid submittal. 

6. Both the Commission and the Circuit Court must approve the successful bids. 
Once approval is granted, the Commission will contact the successful bidder(s) as 
soon as possible. We will make every attempt to do so before 500  p.m. on 
Tuesday, May 22, 2001; however, we can't guarantee we will be able to do so. 

7. If you are the successful bidder(s), you will be required to do the following: 
A. Submit a deposit in the form of a cashier's check payable to "SDPUC as 

Receiver of McCook Feed & Fertilizer" for 50% of the bid price per bushel times 





1 DISCOUNT 

- -- 

3102% 1 1 MTRpuiGE D I S C O W  

m 1 . w  i .5% i 1 .  I 1 .5% 1% - -. Soybeans with 5% 

ir013% j 1.0% f 1;.6ro14.0% 1 2% or more corn will 

S m L P h  i 1.5% f ( 14.1 to 13.5% I 2% be dscountcd 5 

i i o L s %  2.0% I S0.02 ( 14.6 to l5 .W 4% cmrs per bu. For 

$tn3.0% j 2.5% 1 .05 15. l ro 15.5% i 8% czch 1% or hciion 

?.ff? l'to;.S% I .M 15.6 10 16.0% 10% thereof over 3% 
- 1 16.1 to l6.5?'0 12% 1 5~04.0% i ?.5% j .05 plus the wei_eh.. will 

@ 4 5 %  i 6.0% i .07 16.6 to 17.0% , 1556 -- ---- -- be dcdund  from 







Page 4 
CHAIRWV BLXC: okay. It is 10:OO o'clock I think 

wc will get swkd. Is lhis coming &rough d rigbr? 
Can cvcrybcdy kar? Okay. 

1 will bcgb rh: btnring for Dockd ~rnl-001 in tbc 
m a w  of thc grain dcaler's and public wnreboux. liccnsc 
of Frocman Fatilizn Company, Incarporsrcd doing 
business ns M&mk Feed & Fcdlbz. l k  time is 10:OO 
o'clock Tbc dnk is Mny 3,2001. And thc location of 
Ih baring is at thc Amman  Legion, Jcnnrd D. Posf 
162 Main St- Canistolo, South Dakotn. 

I am Jim Bu& Commission C h k .  Commksiona P m  
N&n is dso prcscnt. I m pmiding ova  this 
baring. 
Ih btnring wns noticed pursumt to rh: Cnmnlission's 

crdcr for nnd notice of b r i n g  issucd on March 29.2001. 
Tbc issue a1 this bauing will bc to cEclcrmine claim 
against thc cush p m d  - cnsb pmcecds of thc p i n  
dmla's bands nnd thc grnin wnnhusannn's bonds, one 
bond numbad S167010, comrnmcing July 1.2000 and mdin 
July 30,2001, and u ssond bond commencing July 1, 1999 
nad ending Jumc 30.2000. with Employs's Mulunl Cnsunlly 
Company bdng thc suscty, nnd all p i n  inventory 
c m u y  locnccd nl Ihe Cnnittotn fncility. 

All p& hnvc thc right lo be p m t  nnd be 



nficct whah-r clxry would likc 10 address nny issues 
Won: Ihc Commission loday. 

With lhnt prcliminq issur. out of Ihc way. 1 would 

like to cull Bob Kmdlc ns my fist  wirnss. 
BOO KVADLE, 

callcd as n witms. hnving bun Tmt duly sworn. 
lestilied as follows: 
D M  EXA.lISATION BY FIUZIER: 

Q Good mornin& Bob. 
A Good morning. 

Q Far thc rcuud, could you sub your namc and spcU it 
f o r t h c ~ d  

A Bob Knndk K-n-nd-I-c. 
Q And, Bob, could you give u your cducatiooal bnckground, 

plesse. 
A Yes. I have n bnchclor o l  science d q u  in commercinl 

sonomics from South Dakotn Stnk University in Dscmbcr 
18 of 1979. 
19 MS. wtm: can people bur? Is kr.2 anyow who 
20 cnnnot haR Okay. 
21 Q And wbac war: you employed upon gndmtiaq Bob? 
22 A I stnr~cd cmploymenr with Ux Public Utilities Commission 

23 in March of 1980. 
24 Q And have you b&n cmployod k r c  sinw? 

Q What is your c-t p i t i 0 0  with rhc Public Utilitia 

cQnmission7 
A I'm -dy thc dLector of thc bcsporintion 

warrbouy division. 
Q And is it par1 of your job working with tbc PUC to 

maojlur licensed &alcrs and warchousmcn7 
A Yes, iz is. 
Q hnd in Lbc proccss of' doing so, did you bccomc familiar 

wivich Ibc nmnc Jeff Mulder? 
A Ya. I did. 
Q Did Mr. M u l k  apply lo bcumu: a l i d  and 
wlmhwmmwiththcmc? 

A Ya, hc did. 
Q I'm banding you what is now p d  Staff Exhibit h 

Could you p h  cLscribc that, that uhibif plcasc, Bob. 
A Yes. This is Fmcmnn F d l i u r  Company, Inc, M c h k  

Fccd & Fcrtilizn Company's South Dnkotn public gmin 
wanbousc Uccnx. md South Dnkoto p i n  dcnlcr's 
licenw: for IIX curtent yzu. Tbc licmsc bcgnn on July 
1st of 2MM nnd apircs on June 30Lh of 2001. 

Q Okay. And is Ihat tbc type of ti- chat is ardin8rily 

is& to pmph who want to bcumu, l i d  d d c n  and 
w-7 

A Ya, i t  u. 



1 rarmt.icrar--Jlsfar~yookDowwhcnrbctioc~scwas 

2 isnwn 
3 AYagitdm. 
4 warn ~~b . i spo in t tbsIwouldmo~cto  
5 ~ S l a f f E x h i b i A  
6 MS. m: m y  objccdon? If IIOL it's admid .  

1 all u d  up. He didn't chink ky  would cxknd him 

2 anymore 4 1 .  I told him I did not unot him to buy or 

3 uU anymore gain at this time. and until th: Commission 

4 I w h  into this maw.  He ,+ with this. February 

5 MI, 2001. I sent MI. 5Iuldp a aertil?sd lettcr. and also 

6 f d  him r copy of the s a n ~ .  h t  would c c n f i  h l  

7 .W. Mulhr a p d  h t  hc would not buy or XU any 

8 grain. 

9 Q O w .  And u m d l  of thorn r n n d m q  did - did 

0 Mr. MmMu =(a into m slipul.M .grocmcnl r i c h  tbc 

1 Commixsion? 

2 A Yes. lr did 

3 Q I'm W a g  you now rhrl is pl~nrrkal u Stlrr Exhibit C 

4 C d  you plsm: a p l J n  what Ih.1 exhibit i q  Bob. 

5 A Yu. I can. This is a stipuktion rcgding the pain 

6 dcaln's public wmhoux  limnses of F m m  Feriilim 

7 Complmy. Inc.. d/l% McCwk kd & Failizcr. 

8 Brntially what it did was - is the company volunlnrily 

9 relinquished its p i n  d d c r ' s  and public p i n  

!O warhour  l i anxs  to Ux Commission, including all 

!I rights and benefits bestowed by such tianu*. ?his 

!2 aeJccmcnl wm signed by MI. Mulder on the 13th day 

!3 Fcbrusry. 2001 wtun he relinquirhod his limnn-s to UIC 

!4 Commission. 

!5 Q Doca tbrl qycu to ba (hc origind? 

Page 1; 
1 A Ys. it is. 
2 Q Dap that appov to have thc rurmc fmm and cootcot as i t  

3 did whcn you v i d  i t  previous to thc signing7 
4 A Ys. it is. 
5 .m FPAZIER. A! thiS point lbcn I would move to 

6 cnkr Staff Exhibit C. 
7 MS. WIEST: MY objsljon? If no6 it's ndmittcd. 

8 Q Okay. hfla Bob - I'm sorry. Afta Mr. Muldcr c n t d  

9 intn tbc stipulated qgumcnt ,  did you lhcn take tbc 

10 pmsas ion  of his facilitiu7 
I I A Ycs. wc did. 
12 Q Okay. How did you do so7 
13 A Wc phccd o notice m Ihc public on cbc door b t  

14 essmljnlly slnlcd rbnt Mr. Mulda hns voluntnrily 
15 rclinqukbcd his public p i n  wnrcbausr: liccnsc nnd p i n  
16 d a l u  liccnss to cbc Commi~sion, nnd hc is witbout 

17 nufbority m buy. XU. or ncccpt grnin Tor storngc. Wc 

18 nlso put pndocks on h c  sidc chuks nnd bins nnd che 
19 mnin yowcr supplies for Ibc p i n  Icgs. 
20 Q And you ato lhco commenced or continued nn audit or hit 
21 i n v m b y  and his boob7 
22 A Ycs, wc did. Wc s d  rbnt on 1 belieye it was 

23 Mnuuy hh. Onc of our inspccmrs wml down nnd 

24 started nn audit of his bwks. 
25 Q Okay. And in daiog so, did you crcslc a lint of pcopIc 

Pagc 9 - Page 12 
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~ r h a t r h L b c a r i o g ( o d a y b c b c l d ?  

A W ' s  my urxbmding.  
Q AsananltofU&pnncslandLhcIbtcrs,didyonalro 

&od out some lcgal das in L k  ncnrpspn? 

A Ya. W c  sent out no tic^^ in four d i f f m l  papor, 
wtia to tk public of thc hearing today. 

Q And in nvicwirg bmks. did you tBcD titk Ibc claims in 
ymr a d t  of (bc books, Ibc d p t  of claim forms, and 

I A That is a proof of claim filed by Gary Waltncr. 

2 Q Is that an original? 
3 A Yes. it is. 
4 Q Samc form nnd wntcnt  as you m i v c d  it? 
5 A Yes, it is. 
6 Q Staff Exhibit 1C. 
7 A It is proof of claim fded by Richard Lauck 
8 Q Samc form and content as when you receivcd it? 
9 A Yes, it is. 
10 Q Appears to bc an original? 
1 1  A Yes, it is. 
12 Q Staff Exhibit lD .  
13 A Is a proof of claim filed by Leroy Klockman. 

Page I4 
c o n r c u p l o a f o r m a l ~ t i m ~ m a k c l n ~  
-&on pmmtmt to (bc cuda of Judgc McMun!&? 

A Yu.Idid 
Q A n d y o o h a r c U x n c - y v u h a v c t h a l ~ l i o n a n d  

Ibc claims with yoa. At rhis point yoo arr prepad to 
pmcad W i l h  fuinlnl -lions7 

A Ya.Iam. 
Q I ' r n o o w h a n d i n g y o n w h a l h a s k m ~ a s S l n f f  

-bit 1. Could yoo p k a ~ c  dcscribc what SLaff Enhibit 
li.,aob. 

A YQ, 1 can. Sraff F-xhibit 1 is - c s s c n u y  it is tbc 
rotnl of a& tbc proof of claims rhot HZ~C submincd by 
chc d i f f w t  praIu0cn. It a h  has chc February 21st 
UXX) Lra rhi tn just spoke about mljer that I scnl 

to tbt pokntbl claimants r q x d q  lbcm to submit 
proof of clnimo. So bozicaliy what tbcy arr: tbcy nrr: 

origiaalproofofckinurhotwerr:fikdwirh& . . Ckmmmmn in tbis mnucr. 
Q ConldyonplPucdcrcribcStnIfW'bit l h ?  
A StalfExhibit 1Awouldkthc February21,ZOOl l m t o  

Q That is an original? 
A Yes, it is. 
Q And aamc form and content as when you rcccivcd it? 
A Yes, it is. 
Q Staff Exhibit 1E. 
A That is a claim filed by Lake Preston Cooperative 

Association. 
Q And that i s  an o t i g i ?  
A Yes, it is. 

3 Q Samc form and content as when you received it? 
4 A Yes, it is. 
5 MR. FMER: n t  this point, for the sake of 

Pagc 1 ( 
1 cxpcdicncy, I would like 10 just rend rhrougb tbc list of 
2 nnmcs of po(cnda1 clnimanlr. If lhac is any objections 
3 to foundation. thcn I ask that tbosc bc made so wc cnn 
4 am rhc exbibit as a wholc for tbe record. 
5 MS. WLEST: GO h d .  

6 Q C d d  yon just read thou& (bc list of claimants tbcn 

7 for tbc mst of lhosc. 

8 A Lcstcr Koppaunnn, Jcff Scok T i  Jcnsen. Gilbai 
9 Buchna, Pat Kappaman. WiUinm Pcnmoud. I bopc I'm 

10 not slaughrcring chse too b a d  Jcff Wcba. Dalc 
I 1 Seuba~, Larry Wcbcr, Fmm National Compnny-Nichols. 

12 Fnrmcrs Nationnl CompnnyQn/Jnckson, Farmers Nntionnl 
13 CompnnyGmbam. F m  Nntional Compnny-PnuL Farmers 
14 Nationnl Company-Nugano, LuciUc Helmbrcch4 Richnnl 
IS Hoffman. Hdcn Eide. ChoC HO~CT. Danld Klucbcr. Lmnnrd 
16 Bucbncr, Alvin Scott. Cbarks Lnnglc Lemy Pullman, Arlo 
17 Hofu. Jmcs McGqor. Mnynnrd Yodcr, Jerry Hcrlyn, R @ u  
18 Walmcr, Chulu D c c M  and O m  SlahL 
19 Q And all of those an originals? 

20 A Ycs, l b c y m .  
21 QMapp(obcintbcsamr:fmmdwnlcntthsltbcy 

22 w c n w b c n y o u r e c c i v e r l ~ ?  
23 A Ye. lbcy do. 
24 MR WU(: ~t this point I would move to enter 

25 Smff Exhibit 1. 
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or in o h  words, Ibc produca hns not dclamincd whnt 
hcwnntstodowiththcgroin. 

Cutegory Lhrcc would tc cnsh snls which would bc 
p i n  which bns b m  sold and a check has becn issued. 
It docs not include d d d  pnymcnt conmcw nnd 

delayed price conmccs. 
F d  c n ~ o r y  would bc priced unpaid Grain which 

has bxn sold and a c k k  bm not ban issual. Docs not 
include d d d  pnymnt conmcts and grnin prim 
COIltToCU. 

Cam fiw would bc &lap3 prjcc conmu. It's 
a vtriacn cmuact wbcn ti& lo tkc grain posses to rbt 

buyuafchctimofddiwy,andrbcpunhascpri~is 
s c f b y r b c ~ o f ~ n a t ~ p o i n t i n  rbcfu!m. 

Caccgor_v six is d d d  payment contract. Thc 
wriucn contract or tillc lo chc grain passes to rbt 

buycrarcbcrimeofddivcrywbcnpnymcotismadctothc 
wlla at som: point in rbt fum. 

C a w  scvm is not catgorirrd It is n p m f  of 

claim rhat neDdF f u h z  clarificntion. 

Q Andhavcyoacatcgorizcdallofcbcscclainuaccordingb 
w h c f k  tbcy wcrc corn, bcans nnd oalsl 

A Ya, I hnw. 
Q OLay. At (his point cbcn I would liLe lo draw you lo 

w b t  hsr b a n  prcmarkcd ar Staff Exhibit 2 and SUIT 
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W b i t  3. Could you please q l a i n  what SlafI Exhibit 2 

is. 

A Yes. I can. What Staff Exhibit 2 is is claims - a 
summary basically of Staff Exhibit 1, chc p m f  of c l a m  
that was mbmirrod by diffarnt producar. and it nlso 
would include S d  mommmdntion KI those claims nher 
SMf r c h d  Ih: p m f  of chims in cbc company's 

m o d s  that w a r  pcrcirrnt to Lbosc claims. 

Q A o d I ~ ~ s a m c p c o p I c s i r a i n i n g o n i i n I b c ~ .  
ConId yoa pall yom mikc np a link biL PkPsc explain 

I Q0h.y. B d m a r c m a v c o n b S t a f f ~ ' b i t 2 I w a a l d ~  I 1  

2 t o u k y o a a c o u p k o f ~ a u s a ~ I b k u r l c g o r i a  I2 
yuu'ndocr, Youkavcbrobcn~cckimadouninloa 13 

sukafcllcgraics.blhatLmc7 14 

Afhac'scmuX IS 

Q G a a M g o a d d i o c w h f ~ c a l o g o r i c s ~ c . ~ ~ .  16 
A I ~ - c b r o l e n t b c c ~ d o u ? l  intoscvrndiITumt 17 

16 cartporn. h d  fist cangory would bc p i n  bnnk 18 

19 Tbat h pain which is nrrivcd by a public p i n  19 

20 w m d m ~ ~ ~  harn drposi- fm stomge, and it's to bc 20 

Staff Exbibit 3. 
A Okay. What Staff Exhibit 3 is is - is documentation for 

SULK changes to rbc filcd proof of claim from rbt 
prcducm. If my mommcndntion would diffa lmm 
whnt - thc proof or claim filcd, Staff Exh!bit 3 would 

suppurr from Ih: company's raords to supporl my 
mmmcndation. 

Q And l h c s  exhibits wcm p@ by you, CQHU~? 
A Tbnt is comrt. 
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I 18 88.61 busbds of corn. Sfaff would nrommcnd that 88.61 

19 b& of corn as a valid claim for Mr. hdlman. I 
20 Q Ad for clmification tbm, since yoor rsommcndatioo is 
21 diCf=xeat lbsn tbt idonnation Lbat was T I  onl on tk 
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23 Exhiit 3J. ir z l u t  mmct? 

24 A Tbafs conul. Thc supporl for rhc cbange in my 

p h  a p X n  tbe claim of Arlo Hofcr. 

7 tbe Jaim .od year mmmmadalioc~ un bc found in Staff 

8 Exb'bit3Q h &at-7 
9 A Thot's c o n o c t  

10 Q JmnaM&qorMcGrcBorp~. 

11 A Jama M c m  is claiming 2,788.91 bus& of corn in 

12 ~ b n l c T h c c o m p a n y r r c ~ s b o w 1 , 9 3 1 . 0 9 b u s b d , o f  
13 corn. Mr. McGqw's  proof of claim do6  not includc 

clcduccioas for grain grnint was proccsxd and dclivatd on 
Jnrmary 5th in tbe nmounl of 285.71 busbcls, Jnnuary 12th 
in tbe atnouol of 285.71 busbds, January 16th in Yk. 
amount of 285.7 1 busk l .  Staff recornmads 1.93 1.09 

18 b W  a, a vnlid claim for Mr. McGrcgor. 

19 Q And, ag$n. the justification for Ihc variation bet- 

20 tk clnim aml your rccomm~~dslion is found in 

1 buskls of corn. Staff mommmds 3,036.86 busl& as n 

2 valid c l n h  for Mr. Yoda. 
3 Q And StaIT Erhibit 3M cxplninr that di f f smff i  bet- 
4 your reurmmcodstion aod his claim? 
5 A Thnt is cormct. 
6 Q J a y  Hcrlyn. 
7 A Jcny Hcrlyn is chiming nppmximnldy 3.1 15.17 bus& 
8 of corn in p i n  bnnk. 'Ex company records show 3.397.46 

9 bust& of corn. Sbff recommends 3,397.46 busbcls ns n 

10 valid clnim for Mr. Herlyn. 

I I Q Ad tbc justificetion for k variana again will bc 

12 f d  in Staff Exhibit 3N7 

13 A Thr is c m L  
14 Q R o g a W d t m .  
15 A Rogir Walmer is claiming 1,092.43 busbcls of c m  in 

16 p i n  bank as of February 7.2001. l k  company I K C O ~ ~ S  

17 shaw 1,092.43 busbds ns of February 7.2001. 

18 Mr. Wnlmcl bad 176.79 bus& of corn pmsscd on 

19 Fcbrunry 9.2001. Thnt wns not rcflcctd in che 
1 

20 company's rsords. Staff mommcnds 915.64 busbds ns a 

21 valid clnim for Mr. Wnllner. 
22 Q And Stnff Exhibit 3 0  would mplain the! V.F&DCG? 

23 A That's corrut  
24 QCharhDcckd,plcasc .  
25 A Charles Dccka is chiming opproximlcly 45 b ~ k l  of 
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I corn in p i n  bnnk. ?k company mords show 49.46 

2 busbcls of corn. Sbff recommends 49.46 busbcl US LI 

3 vnljd claim for Mr. Dskcrt. ' 4 QAndfbediff~r~~~bawccnthcclaimnodtbe 
5 reammendation can bc found in Staff Exhibit 3P7 

6 A That would bc c o m t .  
Q oml Stnhl. 
A Orm S W  is chiming 904.69 busbels of corn in p i n  

bank The company records would support this. Sbff 
rccommcnds chot 904.69 bushcls is n valid clnim. 

Q Okay. Slaff Exhibit 2 C  could you explain (ha& plusc. 
A Ys. This is Stnff s category of o p  storage - c m .  
Q And c d d  yon explain Ihc claim of Jcff Wzbcr nn& rhst 

-ccgcry, PI-. 
A Ycs, I can. Jeff Webcr is claiming 3142.66 bu.hcls 01 

corn in open rtomgc. Thc compnny rccords show 3.146.06 
busbcls of corn. Staff nxommcnds 3,146.06 busklc as a 
valid c k i i  for Mr. Wcbcr. 

Q And thc justification for Ik variana can bc found in 
Staff Exhibit 3G7 

docnmcntatioo or Slaff =bit 3L, corroct? 21 A That is c o n r c t  
22 QDakscnbmL 
23 A Dnlc Scubcrl is claiming 7.327.77 bushels. The compnny 

clniming nppmxknatcly 3.050 busbcl of 24 molds would suppor~ Ibis I mommend h t  7.327.77 



I Q And sC.n Exhibit 3H woald explain wbaf Bob7 

2 A Wlmt Smff Exbibi~ 3H docs u ptvvic!ca scak tick- that 

3 war nor bcladcd in hlr. Scubat's proof of claim. 
4 Q Okay. Aod Fmmcm National for Napno7 

5 A F- National is claiming 704.80 bus&. And Ih 
6 company rrcorbc would support chis. Staff mommcnds 

7 tbaf rhir is a valid claim. F m  National-Nagano. 

8 Q Cudd yoa aptain Srdf Exhibii ZD, please. 
9 A Ya, Ihaisaczxgoryofcashsak-com. 
I0 Q And coald y w  aplaia Lbc cLaim of GPy Wdlop-, p b ,  

1 1 A Ya. Gary Walrotr has a claim of 2,462 dollan and 59 

12 anis. T k  company rccordr would suppoct his.  Staff 
13 rcumrmcodr drir is a valid claim for Mr. Waltnu. 
14 QRichardtrsc)r. 
15 A Ricbard buck bus a claim for 584 dollars 80 cents. Thc 

16 company rsadr wouId supparr this. Staff m ~ m m ~ l d s  
17 ' &at a is a vnlid claim for Mr. Lauclr 

18 Q F- Nacioaal f m  Nsgaoo. 
19 A Famna National-Napno has a claim for 5 3 0  dollas and 

20 75 mu. Tbz company nrords would s u p p a  this. Staff 

21 mmmmd &at this is o valid clam for Fnrmas 
22 National-Napno. 
23 Q W d  pm u p W n  tbc claim of Lalrc h t w  Co-op7 
24 A Ya, I can. Lake h t o n  p m f  of claim - !bzy bavc a 

clam. 
Q And 3C explainr Lhat diffc1'~00~7 
A That is c o m ~  
Q Tim Jcnscn. 
A T i  l e n m  didn't pmvide o signed proof of clnim, but hc 

did pmvidc nssanbly shcas nnd a non-suficicnt fund 
chsk of 12.826 dollars nnd 65 ccnts. Thc company 
IUOKL~ support chis. I mommcnd this as n vnlid clam 
for Mr. Jcascn. 

Q And William P a m m d  

A W i  PemMud has n claim for 6,327 dollars and 12 
mu for priced unpaid - corn. Ttc company lpcords sbow 
a valuc of 6,112 dollars and 49 m u .  Thc d i f fmcc  - 
diffamcs arc duc to b e  c b s k  off discount deductions. 
StnIT mommends tix valuc of 6.11 2 dollars nnd 49 ccnts 
as a valid clam for Mr. Pemnoud. 

Q And Staff Exhibit 3 explain - 3F explains tbal 
diITacnce7 

A ?hat is c m L  
Q Could you explain Staff Exhibit 2E, plnsc. 

A Yes. That is Staffs category of priced unpaid - corn. 
Q Ad tbc claim of Gilbcri B e .  
A Gilbvt Buchncr has a clam of 5,023 dollars and 93 

cents. Company mords would support chis. Staff 
25 proof of c k i  for 17.640 dollan and 39 for cash 25 rccommcnds this as a valid clnim for Mr. Buchncr. 
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Q And tbc claim of Pal Kappcnman. 
A Pnt Knppaunan bns a claim of 10.027 d o h  nod 93 cmts. 

?bc company mords would support his. Staff rocommends 
this as a valid clnim for Mr. Kappcnmnn. 

Q Ad what wodd Staff Exhibit 3E cxplain7 
A Smff Exhibit 3E would provide fu&r dccumcntation for 
Mr. Kappcnmnn's clam. Basically wbat it is is wale 
tickcmu. Hc didn't have lhoK includcd in hi5 proof of 

claim 
Q Okay. And Pmmau National f a  Nagaoo7 
A Fnrmrs Notional-Napno has n clam for 2.626 dollm. 

'I& company mords would support this. Sbff would 
mammnd chis as a vnlid clnim for Fanncrs 
Nationnl-Nagnno. 

Q And StafY Exhibit 2F. 
A Thot is n cntcgory of dclayod price contrncts on corn. 
Q And could you explain tbc claim of Parmcrp National- 

Graham. 

A Yes. Farmus Nntional-Gmhnm bas a clnim for 2200 
busbelr. Thc company mords would show chis. Staff 
rocommcnds chis as n valid claim for F m  Nntionnl- 
Omhnm. 

Q F x m c n  National-OnlJadooo. 
A F a m  NatiodOn/Jackson has a chim for 4.2 8521 
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1 ficrcmmmCrCmmmd bat this is a vnlid clnim for Farmus National 

2 ~ a c L s o a .  

3 Q A n d I r m y K l ~ .  
4 A Leroy KLrlaMo bas a c k m  for 1.827.86 bus& of corn. 
5 Tbc company nrords would suppan and cuff mommends 

6 tkk as a \did claim for M. Klcckmoo. 

7 Q A n d F ~ N ~ o a a I f o r N r g a o o 7  
8 A F- NarioMI-Yapno bas a claim for 3.73036 bushd. 

9 llx company m o d s  s l l p p ~  &is. Staff would mommcnd 

0 that fbis is a valid claim for Fwncrs National-Napno. 

1 Q AndHcknEicW 
2 A Hckn Eidc has a ckim for 5.817.87 bus& of cnrn. Thc 
I3 company mcords sbow 5.8 17.87 h& of corn ddaycd 

L4 pricing cmfracf numbcr 20862 whkh was paid by c k k  

I5 aumkr38PchatcLandikbankonImuaryhhU)01. 
16 S I l l f f ~ t b a i ~ i s o o v a l i d c l a i m f o r t h i s  
17 am. 
I8 Q A P d ~ d - ~  fortharcmbcfoondinStaff 
19 e3uit31? 
20 A 7bai b c o r n  

21 Q SPrff -it 2G. p k .  
22 A That b tbc cam of d c i d  payment contracts for 

2.3 corn. 
24 QAndlbcctimofPalKsppenmm. 
25 A Pal Ksppmnan has a claim of 2.178 dollars and 43 ccnu. 

pa%e 3 
I Companydwouldmppmrhir.Slalfraommcods 
2 h rbis is a valid c la i i  for Mr. Kappcnmao. 
3 QtUlrbcckimoflayWcbcr. 
4 A Larry Wcba bns a claim for 6,764 dollars and 79 ccnls. 

5 lTc company rreords would suppon this. StalT recomncnds 

6 lbnf tbh is a vnlid claim for Mr. Wcber. 

1 7 Q /d Fmracrr National-Nichola? 

1 8 h Farms National-Nichols bas a claim for 1.162 d o h  and 

a r 
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A Rick huck hnq n clnim for 6.1 19 d o l k  nnd 22 cents. 

Company mards would suppo~? chis. Staff would 
mommcnd Ihat chis is a vnlid claim for Mr. Lnuck. 

Q  S m  Exhibit 2J. 
A Thnt is Ih cnfqory priccd unpnid - bcans. 
Q And fbc claim of Dcrald KlocbcR 
A Dcrald Klucba bas a claim for 7.1 13 dollan and 40 

ccntr. Company mords would suppan this. Staff 
mommcnds Ihat this is a valid claim for Mr. Klucber. 

Q  On to Stall Exhibit 2K. 
A It's a caccpory of d c f d  p3Ynhnt contracts for beans. 
Q And thc claim of Fannas National-Ott/Jacluon, plcasc. 1 
A Farmas NntionalWJackson hns a clom for 2.610 I 

d o h  and 88 ccnu. Thc company mords would suppon 
fbis. Staff mommads &at this is a vnlid claim for 

Farmcn Nntional-OnlJachn. 

Q  And Fsmca  N d d  for Nichols. 
A Fams Narjooal-Nicbols has a c k i  for 1.337 d o h  and 

83 m. Company m o d s  would support this. Staff 
r s a ~ x n d s  that this is a vnlid claim for Famw 
National-Nichols. 

Q And t i d y  Pal Kappcnman. 
A Pat Kappcnmnn bas n claim Tor 7296 d o h  and 40 cents. 

llrc company raords suppofl fhis. Staff mommcnds hat 
fbis is a valid claim for Mr. Kappaunan. 
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Q  And please =plain Slaff Exhibit 2L. 
A Staff Exhibit 2L is fbc ca(cgory of delayed pn'cc 

conmcts - bcans. 
Q  And Ibc claim or LcoDanl Bnchncr. 
A Lmnnrd Budma hns a c k i  for 408.14 bushels. Tic 

company records would support chis. Staff mommends 
(hot this is a valid claii  for Mr. Bucbncr. 

Q A d  tk clnim of Hclcn Eidc. 

9 90 cents. Thc company mords would support this. Suf f  9 A Hdcn Eidc bas a claim for 1,861.76 buskls of soybans. 

10 would rrurmmnd thnf chir is a valid claim for Fnrmcrs 10 Company mords sbow 973.87 buskls of soybuns. Dclnycd 

11 NEW-Wichols. 1 1 pricing contract n u m k  20855. l?x diffcru~ccr nrc duc 



r ~ x o m m d  chat this is n valid claim for farmers 2 Q Ohy. So you fccl marc cvidcnoc is ~ Y L C I ~  b 

NntionalGrahaa 3 chnracraim h i s  clnim7 
Q A n d t b c c l a i m o f T i  J c n u n .  4 A Ys, ldo. 
A Tm Jcnscn did not provide a s & d  p m f  of c l am but 5 Q S t d f  Exhibit 20. 

10 wyhm. Sfaffmommcnds that thc - chat chu 

1 1 ddsjd p k i i  umhactp arc valid claims for 

12 Mr. Jmscn. 
13 Q And plarc explain StafT'Erhibit 3D. 
14 A Staff E x h t i  3D would pr&& tbc dda)zd pricing 

I contracis for tbc soytens chat Mr. Jcnm did not 

16 provide in his drxumcnlaliw to br Gmmission. 

17 Q Okxy. St& Exhi'bit 2M. 

18 A Staff E x h t i  2M is thc carcgory grain bank - oats. 

22 a valid clam for Mr. Langk, 
23 Q And Staff Extn'bic ZN. 
24 A ?hat is a cataorv of not calcmriml- corn. - - 

Q Andwhat i syoranodcrstaoding~Ibcc ln imof  

Page 
llc Hclmbncht7 
ilk: Hcfmbmbt has mfaul inlo a ddnycd price 
tract n u m b  20854 for 2.397.5 1 burl 

I 
xls. IU scan 

rigncd tbc contmcf for Luc ik  and it's my 
andcnLldg rhnt be won& to pmvidc f u n k  ccstimony 
rodny, so thnt is why it's in rbe wi ca@c&A 

cnrcgory. Or N Scoa or somcbady else. I don't know 
wha it b for m. 

Q So il'r yom nsdasl.oding that m a  cviQcDa is going 1 

be n*reurry to caf~&nc this ckim7 
1 A Y a  it is. 
2 Q W h d u p m  ' 'ndingrcgardingtbcclaimofJdf 
3 Scort7 
4 A JdT Scott lms n chim for 7,172.15 busbds. He cntcnd 

ddayol price conmct numbcr 20865, md his p m f  of 
claim stntm rhat Mr. Mulda told him he couldn't issuc 
wmcbcrusc rcaipts. His inmt wns to store. 

Q kit-&-orit~fccI; lgrhatmon:cvidcow 
19 is I D C C C ~ ~ ~ Y  to orcgdn this claim7 
20 A Yes. it is. 
21 Q Whnl is pm unchxlsnding m g a d q  (bc claim of Rich 
22 B o h ?  
23 A Rich Hoffmm has cncaul into dclnyd price conmct I 

3 Scon7 
9 A Jcff Scan is clniing 6,835.60 bushels. He has c n k d  

0 into delayed price conhnct n u m k  14061. Thc p m f  of 

1 claim slsls h t  Mr. Mulda told him be couldn't issue 

2 wKchouse mcip~. His inmt was to s@. 
3 Q So it's yom fading thst m a  cvidcocc is arrasary to 
4 characlcri4: this claim7 
5 A Yes, it is. 
6 Q And tbc claim of AIn'n ScoU7 

7 A N Scott bas n clnim for 5,661.71 bushclz of benns. He 
8 has cncacd into dclnyed pricc contract numbcr 14062. 

9 His p m f  of c h  says b t  Mulda told Scott he 

'0 couldn't issuc n wnrchousc rcccipl. His inmt wns lo 
!1 slorc. 
!2 Q So yon fccl mom cvidcna is nomuary to as 
!3 claim7 
!4 A Yes, I do. 
!5 Q I would like to taLe you back b Staff Exhibit 2A which 
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1 WE rh'ppod w h  m starid thm ~~~~)mmca&t iona .  Could 

2 you plcam a p M n  SWT Exhibit ZA. 

3 A S M  Exhibit M is a summary of claLRI which. in S f l a  

4 opinion. arc valid claim in (his pmbeding 

5 Q A d  r&ng lbo mn7 

6 A W h . t I h a v c i s a g r $ n b P n k a n d o p e n ~ t ~ @ n s t  

7 baridly tk mrn a d  soyhans and oat, on Lines 1 

8 t h u @  18. 11 is Sfls opinion lhat S m s  

9 categoria of grain bank nnd opeo s l o w  as depicted on 

10 S!df Exhibiu 28, 2C, 2H and 2Y me valid claimr @ost 

11 thc p i n  inventory. It appzin rhrre is ampk inventory 

I2 IO mva d l  thc claim in h e x  two c a q o k .  Fw 

13 m p k .  if you Iwk at Line I which is m inventory 

14 which ia appmximatcly 47974 bud& for corn. the grain 
15 bank sccouol. and open storn@: mounts would be deducccd 

16 fmm tha~ mm inventory. leaving a xmnining inventory 

17 of 23.603.47 burhch. 

18 If you mon onto the m y ~ s .  Ib Ihc inventory 

19 is appmumnlcly 27.776 bultrl which is on Line 7. Fmrn 

20 that I uvuld deduct Ur opm storip of 1.626.67 bushchelr 

21 which would Leave Ur remaining inventory of 

appmximac~ly 19,149. 

:: You move onto Ur oats, Ihr memured inventory ia 

24 qmximnkly 746 bulhcl. And the grain b d  nMunt, n u m b  20866 for 1957.15 bus& of corn. It's my 1 undar~~din~rhntMr.HoRmnnwanUto~rovidchtrthcr 125 m*Ihuhkirauld~ucth.~fmmYninventory I 



Pngc 39 
A Right. At lhis time SnK d m  not h n n  o m o m d n t i o n  

on rhis c a w .  And lhcw nmounts arc dcpiclcd on 
SnR Exhiiits 2N nnd 20. 

Q Do you fcd Lhsl Lbcn is any ckimJ or any calcgoriu 

hx (hat oad f m k r  clarification at #his poioh Bob? 
A No. I don't 
Q Moving on tbcn, as *tor of the warrbous division, 

arc you familiar wiLh thc d c s  aod str~tuCa that 

@rrk w a r c h w  - wanhousemcn and dealers? 
A Yes. I am. 
Q Arc you familiar with Sat ion 49-43-1 1 which d d s  with 

wbctbcr wadooscmcn can r c f i ~ ~ ~ .  to k k  grain? A% you 
jart awarc of Lhal slatnb? 

A I am awarc of &at ~ I U I C .  

Q Toyomlawwbdgqcanawsnborrecmaordnsctoiamca 
w ~ m c c i p t w ~ b c h a s r o o m c o s c o r c ( h c & r a i n  
and his f a c i l i k  arc in xuilnblc Coodjtion? 

A No, bc UUUIOL 

Q And iT a dcalcr docs chix, to yom kmwledgc docs chc 
atatncc define that ss a criminal act? 

A I b%a'c. it c k f i i  it ns a Clnss 2 rnisdamnnor. 

Q OLny. And other than tbc claims that you ban  -kc& 
8e chx any o k r  claim forms ar - (hat you know of 
oat Lhrx7 Arc tbuc any claim out h? 

A Notatthistin. Ibc l imtbxc i s -wcd idmcina  

Page 4 
claim for thc rml or Lk facility from R&R Ag InpuU. 

Q What is your opinion regarding (hat - that clnim fmm 
R&R Ag Inpol? 

A Can I spcak - (witncss confcn with Mr. Fraziu). 
Q Handing you what's b&n p m m d c d  as Staff Exhibit E. 
C d  yon explain what that &bit is, please. 

A Y c s , I m .  Tbisisthcchargsforlbcnntof~t~~ 
facility at Canistola Lhnl wns submitted by R&R Ag 

Inputs. 
QAndbowmuchisfhatctaimarkingfoR 
A Wharitsaysonhtbcnisa-thcrmtofrbc 

facility. tbx is a c l m p  2000 dollars a mmlh scnrting 
Marcblnof2001. Andlbcyalsohnnachnrgcloload 
out thc win whcn it d m  gct lmdcd out a1 5 cents p a  
busbd. 

Q hnd do you fccl mom cvidcncc is a o o c ~ a r y  to form an 

opinion on that chibit ,  Bob? 
18 Q A d  h t  bclndcs - mavin&oo cho to yom q lana t ion  18 A I lhink what wc nmd is n furtbrr breakdown of thc 2,000 
19 o f U ~ ~ c c m i n b o l b c l r  19 &Unr a month c h g c ,  I gtms, thnr is dcpicced on chis 
20 A- k w o u l d b e a l a a l o f - f o r c o m t b c r o n l  20 &biL Whnt I h v c  do% I g m s ,  in a sbort period of 
21 for ddgod price umlrncu md  d d c d  pnymcnt 21 time sinm wc d v c d  rhis on April 30th wns - is - 
22 con- wonld bc a tnnl of 20.08630 busbdr. For 22 what I did was lookaf at tbc maximum chorgc rho1 thc 
23 ~Q%CIW. tbc totnl burhds would be 11377.74 bus-. 23 commission nUows lor s~oragc wardroux is .001042 a &y. 

24 Q A o d y o o f d . l m k i n g . t L i ~ c r 3 2 . a l 3 3 , ~ m c t k  24 A n d w h t I d i d t b n ~ 3 s - i s I ~ k L h n t . 0 0 1 0 4 2 W  



scs of Freeman 

of 30.42 days. m come up to a chargc of 22 

Thcn I also b k a l  at what most ckvalors cumntly 

5 c- for a noragc ra% and rhn! is .001 a day. And I 
6 m k  it timr kc same calculation as I lnlkal about 

7 previously. and chat would come up wi& nppm?cimalcly 

8 2100 dollars a mn&. And lbac ram bcn for thc 

9 gorage mrc would include, you know. insurance. bond 

0 covtragc and any losscs &ring to kc spoiling. a 

So I guds rbat would be some midace rhnt thc 

14 of wbal tbc *would bc for tbc rcnl of thc facility. 

I5 Bur I do bdjnr that x would nad a f u n k  breakdown 

16 on ttc 2000 d o h  IO mnkc a b a a  rrcommcndation at 

17 d2scimc ButlikcIsaidrbEyhavencharpcfor5 
18 ccms baded our Cumnlly rhnt is what gcnaally 99 

I9  pcncnfofrbcdcvaulnc~atthirpoint inrimm 
20 bsd'?uI&. 
21 QOkry. D o y m f o c l I h a i k m c s n y q o a t i ~ ~ ~ m q  
22 itmcstbdac~'lsddrcslcdbcnbdmcnyooaodI 
23 rcgardingSIaffEnhibiIsJ,Zaod37 
24 A No, k c i s  DOL 

.m w you have any questions. Mr. Fd? 
m m~ so, I do  no^ 

MS. m. would you like m offer Exhibit - 
4 wmFIwaFA 

5 Q I'm rorry. This Staff Exhibit E that I gan y w  das 
6 Lhrtamtobcinkurmcformandcoolmt~itwps 
7 wbcn yourcWivcdit7 

8 A Yes. it was. Thcy f d  it m you. 
zxrc nuzroc: A[ lhis point I would move In cnm 

0 SInff Exhiiit E. 
ViS m. ti k r c  my objection 10 Exhibit E? If 

12 not, it's admiw. Mr. Damgad. do you havc any 

13 QUCS~~OIIS? 
.a DAUGIVIRD. I do not. 

.MS. WEST: MT. SICYQIS. do you have any quatiom? 

.WL STEVE\- so. 

x wm~:  DO any of thc po(cntiitl claimants haw 

19 any quntjons of Mr. Knodk? You have a scpar~k 

19 opporrunity to @ve Istimony. bm if you spaificafly 
&anyqmstions,youcanaskhimatthisk If 
w~doaoyofthcConanissjonrrskavcnny @onsat 

PUC Hcaring 
Mav 3.2001 

w lbo - on tbo d c  tickets? I'm trying to rcmcmbcr 

r h i c h p r g o l h n l r u  

A ?hat WM - I have SInfT Exhibit 1A. and 1 belkve you 

.rc talking lboul Buchncr. 

Q Which Pa@ is (tul? 

A It's 2E SIaff W b i l  2E. 

SK nwuc: ?he lop of each pnpc should have a 

numba dlcr the letter. 

Q Y u  2E. 

A Ri@l. h l ' r  c o m r  

Q Oluy. You had no pria a(rbli.bcd lloa did you mme up 

with a vduc of lbo c k ?  

A For crampk. on B u c k .  his claim iodralal a pia of 1 

dollar 80. What I did L I lmled at som: of IIIC sale 

tickc& ha1 th: ckvator had. and .Mr. Buchncr sold his 

corn on January 15th of 2001. Thc pria of corn on 

Januruy I l h  2001 w a doIlnr 85. so il war my opinion 

Ih.1 a d o h  80 scnncd rcasoanbk. 

QTb=~lbo.raoocbud~neidsrcoda1C.gpsam+o7 

A Tb.l'~cmut !4r.Kappmm'rprmfo~cLimYid- 

h i , d J m ~ 4 p O O b u ~ f m m J a 1 1 ~ 1 y & I i v c y ~ ~  

d o k  59.2.000 for Janurry dclivcry a~ a dollar 70. 

148.85 busbcl. a! a dollar 80. That was th: prim oo th: 

board And urhu I deduc(cd MJ - the pria appcMd lo 

be w m b k  bard on U x  c o n w  for futw &liwy 
- 

Page 44 
1 of Fnrmcrs Nationnl-Nagano which had a price of 2 d o h  

2 and2 colts. 
3 Q%youusod2&llnrsaod2~~~lbloarrivcatlhnt 
4 vala? 
5 A No. I just uwd thc value3 Ihnl Mr. Knppcnmnn c W  in 
6 his p m f  of claim. And if I lo& at F m  National- 
7 tJagano. which is lbc ooc right bdow which sbowd 

8 khndnclaimof2dollarsand2ccn~. Hchada 
9 conmct for futun delivay that s h o d  that price of 2 

10 dollnrs and 2 ccntr for dJjvay dnk of Janunry 31% 

I I So I tiought Mr. Knppenman's c& was rcasonablc. 

12 CHAIRVAN BURG: okay. %I& you. 

13 MS. u w n  m y  o k  qucstions? Any redinctl 

14 MR FRAZIER: None. 
15 MS.  hank you. 
16 (Witness a c u x d )  

17 MS. WLEST: DO you havc my  furthr witmsser. 

18 Mr. Frnzia? 
19 MIL FUZIER YCS, I have. At UG point I would 

20 like m cnU Alvin Scott to thc stand. 

2 1 A L V N X O T T .  

22 cnllcd us a witness, having bccn f i t  duly swat. 

23 rcstificd ns follows: 
24 DIRECT E?XUNATIOS BY MR FUZIER 

25 Q Good morning, Alvin. 
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1 A Goodmorning. 
Q CcmIdytmplcarcs~pmnamc;andspcllitfark 

A Nvm Scoa A-lr-i-n S r o Y  
Q w h a t i s y o m a c n p a t i ~ M r . ~ ?  
A hrll-time faxma. 
Q A D d d o y o a f a r m i n t k ~ p c a ?  

9 QAdkdayomrownaops,didpohnvcstanybody 
0 ~ ' s c m p s ~ y c d l  

I AIkuvrralhndlordr.nodIhanzsIcdrbeirr. 
~ I d i d ~ ~ w o r k .  

3 Q D i d p n ~ ~ ~ o f ~ H c ~ t ?  
4 A Ycs. I did 
I5 QAaddidyoapkcyourgrainsodthcgraisofLucilk's 
16 inJ&CdcPad&Pcrcilizd 
17 AYcr,Idid. N o t d o f a  I s m ~ n c a t b o m .  

A And I bdkvcwc rmk a few loads to Frumnn. 

Q Okay. Prior b lhat slaqc,  did you have any m d n g s  
with a&u Mr. Mnldcr or his anploya37 

A Yrs,wcdid. 

1 clcwlton 
2 A I bdj,rthar's lruc 

3 Q I'm handing you a document which was p e  SlnIf 
4 k h i i i t  IZ - 1Z. which was (hc claim of Alvin Scott. Do 

y o o ~ h t c k i m . 1 U 7  
A Ya. I do. 
Q hnd do you 4 r i n g  th.1 d.im 0017 
A Ya. 
Q And attscbd to that clnim form is a contract, correct? 
A Ya. it is. 
Q Now, prim to xi& Ihis umlract, hnd yw had any 
discussions with JcfT Muldcr rcgmding wanhaatc 
nxeipls? 

A Ya.  I had. 
Q What was thc naem~ of rhorc discaurionr? 

A Sincc we wa-c c o n c d  about rhc limncia1 condition. wc 

askcd Jdf M told Jeff that wc would p r d a  - I say 
"WC,"I am calking about my son and I - that wc would 
prda wardmux rcccipls. And k snid - well. hc was 
vcry vaguc nbout Ihc answcn, md k said I don't think 
we can do rhat md  I'm not sun that I'm qunliricd to do 
&at And that was kind of Ihc gist of his commcnrs. 

Q So you artcmptcd (o get warchousc rrrciplr, is Ihat 

CQTlUt? 
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Wlmfamoldyou-rcaldyoaldndofcxplainkgistof 

A W d l  drPing rhar July nod f i t  pan of Augm wc could 

scc me wa-c ping to have mom p i n  to k a t  than 

m could s u n  ar hanc so wc war looking for n rdiabk 
placc to store sam So wc began slopping a1 tbe 
Caninolachaun.!dcrLCook.andaskcdtbemif~bcywrc 
goingcobcopnafbarvafifttryuagohgtok 
storing gmk nod if wc could dcpcnd on pnymcot And 
Mr. Lao& snid you ncod to taDc to Mr. Muldcr. 
Mr.trngbywastbeoncfbatwasnormallypracnL And 

aFrPwchndnskcdf~infomatbn soraaltimcs,hcsaid 
I'm pmg to b a n  Mr. MuIda corn and caIk lo you. And 
hcrcrupam&og.Ibdkvcrbt&rcw~sAugust24Lh. 

Q 0%. And would it bc fair to say that at that time you 
had m e  rcscrvations about pLncing your grain in (bc 

A That is bve. Tbc f o r m  mnnngcr had lcfS nod also tbe 

I 22 bookkecpa. And Ihx was nlso some rumors thnt Ihc 
23 financinl condition was not Ibc grcnlcst 

A COrnL 

page 
Q W d d  bc iuoc lbuxl for you7 

A s o .  

Q S o u ~ r r m l t l k a , ~ I b c - b D c u u c o l l h i r ~ n g  

w b u c y o u l u d h a n h d ~ t b c h ~ ~ i n  

gmd dupe. you brought vunc of your grain md Lndk's 

p i n  in*, lhia elcvrlor. right? 

A Y a  

Q Aod Jacsyouomldn'tgdaNcbaarmdpc.p.codod 

up rigaiag a matnd. is lhrt ri&? 

A W s  Duc. 

Q A a d l h r t w u t b . & i q d p r i a o . h l c R  

A Y a . i t h  

Q W h c n y ~ . f i r r ( - r h m w u t h c r i t i m n y o r r d i d  

rrrrbooo. rucipin with Mr. M l l l d d l  

A I mid uy mtc I think it's in Augun 

Q W h c n i t c s m c l o y o u r I r a ~ i n A ~ r u t b c m n x m r  

in Ida cLcvrtor for putting 

A Y a ,  I'm nuc h e  was. 

Q And XI Ib.I ti- be u i d  bc muldn'l irrue you rurhomc 

lmspt.? 

A Hc was a dimcult man to pin down. And ah - ur a s M  

n m u s  h aboul the oprions thnt ur would hnvc. and 

wkdm or not uc muld haw warehouse m c i p u .  md h: 

didn'f plan on isnring my warrhoux ruriptr. 



1 1 o ~ m i n t h e ~ m ~ t b c g r J n 7  
2 A I k L k v c k w a s .  
3 Q A t l h a t t i 1 1 1 c d i d y o o a s k f a r a ~ I l r c i p t 7  
4 A So, not w k n  I signed thc conwcr. After numuuus 

qums. v.c didn't scc my reason to ask anymore. 

7 Q So you felt sale cntPing inln this conlract7 

10 bdim it is. Thnt's whnt I'm doing with mine. 

11 Q So in it fair lo say Lhat you wouldn't haw pLaccd your 

7 tkgrainwirhhim7 

MS. wrw.  w you have any questions? 
MR mw NSI vay  bridly. 

3 0(OSS-WA.UNATlO?t BY MR FNlC 

9 Q Okay. So you - you spa5fically xuncmbcr instmm 

Ya. 
MR n\x  bat's all. 

Maoy loads. 
MR FRX: ~ha1.s all I have. 

Ms. w m  w. I l aqaad .  

MIL DAUGAARD.. 1 hnvc nO qIKd0m. 
MS. WleST: w. swtns. 

.w sTEVl3.T: SO. 

MS. win: m y  of tbc polenfin1 claimnnfs bnvc nny 
quations of this wilncss7 Do nny of fk hcmksioncrs7 

I (24 grain, would tha( tc - tbc o w  you signed, tbr: top pngc; 
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1 claggifyLhan I 
2 A Which mtraa are we dealing with? 2 
3 Q Lncillc HcLmbrccht's. 3 
4 A I don't bcfieve the assmbly skef is thae. 4 

5 Q O b  5 

6 A I believe the tickets - Lhc warehouse &pt or scale 6 

7 tidcet numbers are all W with all the loads there. 7 

8 Q And thcy don't indicate any prim on any of Lhosc, is 8 

9 that correct, or disposition of rhosc, what typc of 9 

lo &firuytbcywcn? 10 
I1 AItwasa&hycdpric;ogcontrad,withtbcpriatot~ 11 
12 sctafahfa(im. 12 
13 QB~it31atisn't indicataImtbctic~comd? 13 

14 A T I  147l do you havt that? 14 

15 QRight 15 
16 A It says PL ?rice ~arcr. I6 
17 Q Price lstcr. 'Zhal's wfiat that in&- okay. 17 
18 A Somdmes - it was not in this particular instana, but 18 

19 SOrnP- it was writtea "store" on theq too. 19 
20 CHAIRcUS BURG: 6 I b o w  that - whilt Lhc 20 
21 fm two p q p  of t&is? Are thCy what thc Commission 21 

22 pat- 22 
23 .% KSADLE- ?%at is tbc proof of claims. We sent 23 

24 cut lrttcr to dr diffaent prcduc~s. They sent 24 

paymcol conbcls, Lbon& thnl it d d  (haf righl wbcm 
you sign it, it's not c o d  by any bw& righl? 

A Ycs. 
Q And you did it anyway7 

A Well, I felt wc necdcd lo bnvc s o m  kind of a conmcl 
Q Wcrc k any 0 t h  uptiom? Couldn't you go to a 

difracnt clcvarorl 
A Wc could bnvc. We don't have tbc biggrst trucks, wc 

don't haw semis. L i i  I said I wos eying lo suppon 
Ihc local chmm. 

~ M M I W ~ T . R  ?IEISON:  hank you. 
MS. WLEST: MY 0 d p  q E S l k 3  of hk hir(~il~S? !f 

O O l M y o u .  
( w i w s  d.) 
.a. ~ [ e s ~ :  w you haw any furrba witmxs? 
.MRFRAZIEIL. yes. A11hishjS1wwouldWccrcc.d 

Bob Ildmbrahi. Would it bc okay wjlh tbc Commission if 
Bob rcstifal from back bac wi?h tbk stmd m h 7  

.% w m  s m .  
D 0 B  HELWBRECIIT. 

calkd as a witness, having ban rrst duly worn. 
mtirwd a?, ~OUOWS: 

DIRECT E X ! ! A T I O S  BY MR 

Q Okay. Bob. could you state yorn name, and s p d  it for 

25 Lhat back and signed and notarized it. 25 (hcrccorb 
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1 Q And m Ihnl pegc, chat signatnrc of Luciic IIcImbxuhf I A Bob Hclmblsh~ B a b  H e l m - b r c c - h - t  

2 b lhat eclndy b a  signatan7 2 Q And, Bob, what's your rclalim to Lucille Hclmbrccht7 

3 A Yes, il is. h i d  I W k is o k  (stimony for 3 A Sbc is my m o k .  

4 rhis. 4 Q And as lxx son. do you tend to and haodlc SOUE of her 

5 MRRWER: ~ ~ 5 0 ~ ~ b C ~ s t i f ~ ~ d . 5 0 .  5 fkan&ddfairs? 
CXA~RUV BURG: AU r igh~  ThnnL you. That's all I 

taw. 
~ w l s r : ~ o t b c r q u c n i o n r 0 f t b i c U j ~ 5 ?  
msorrmmm5~.  ~ b v c a u x q k o f & .  

~TlChTlChBYcowsamm~~'ELs0?:. 

QWindidyoagyvasstLhcmoc(ingmAn&ast241h7 

A 34r.Ianply.whichworMforrbcdcvator.aodMr.Rq) 
~ a r ~ f r b c a w u w n c r s o f r b c h c ~ n n d  
sewalfwracn. Myumwastbcnalso. 

Q AndMr.LangkyandMr. M n r q o a r d t a l l d y o u t h a t  

tk dlrvator war in soand shnpc and it wouldn't bc a 

probJ-') 
A II was primarily Mr. Mnrquurdt Mr. Langlcy dcun't soy 

IOO much. And rhat'r one of rhc m n s  bc callcd dr 
mcuinq b baausc hc did not want cbc rapmibility 

21 lo - ws usking same of chc snmc qudtions wc w r x .  21 Q M i  (hc grain wen1 in. did y m  have any umu~ultio01 

23 A No, no1 until wc m a d  in the mail rhc ddayed price 



1 wamhsc radp t s .  ThisuasabmadcdwithIhc 
2 pr iaof  s!mqc 
3 Q So k REUSCZI lo give yon a wanbouse h p t ?  
4 A Ys. 
5 QAndaitbirpointyw-yourgminwa?1iollzdcvalor, 

6 right? 
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I 

A Ys. 
Q H o w m a m , ~ d i d y w q r o l r x h h i m 7  
A Quiu a fcw. Num~ous. I c n M  Al ScoK about. f l u  

know, why wc didn't gcr a warebousc k p t .  And bc got 
the-ilnswafmmAl-fm-Mr.Mul&pvc& 

Q A n d u h a t ~ ~ a m w a ?  

A~tbcjwtwoulln'tismcawsrcbouscnocip~ R'sa 
b m p d a l u l i s o k n a y .  

Q U y t m c o a l d ~ g ~ a w n r h n & & p t i n s l c a d o f  
d d a p d p r i c c ~ ~ d y o a k d o r r s 0 7  

A C o n a r A b u n d f a l v L  

Qmhw 
A You arc guaranlmj. You bow,  rbe only way we do it nt 

bomis~- i th- iswarcb~l lsc&p~ 

Q So you .said gnanmta. Did you have same coo- 

ngmdingtbcgninandthcmonef? 

5s. w l w  m y  of tk polentin1 clnimnnls hove any 

qualions FOR this witnms. Commissionc137 
c o w u ~ u ~ o s m  s w s  I bnve one. Did it occur U) 

you lo complain U) lk Public Ulilitics Commission whcn 
be d u d  to issm t l ~  rudpt7 

nie w m m  so, bccnusc wlm I lolkcd lo AI. 

sounded likc. you know. it wns going lo bc all right. 
And I livc in Iowa. and we don't have a public utilities 
commission. We hnvc what we cnll nn rcc, m m m t c  
Commerce Commission. 

COM.WISlO~TR NEWN: 0hy .  l'hllk flu. 
MS. w r m  ~bnnk you. 

(Wimcss ucuwd.) 
w u m  00 you uvc nny fmbx wilncsws. 

Mr. FI-Wkr? 
MIL WU(: YCS. I W O U I ~  EkC U) COU Jeff %OK 

lo lk sand. 
JEW Kwr. 

called ns a wilncss, having bozn l i t  duly sworn. 

mlilicd as follows: 
DIREC7 E.%MLVATIOS BY MR. W . I W L  

Q Good morning. Could you slab your namz, mid spfII it 
for Lhc m plcasc. 

A Jcff Scoa. J-d-f S-cat-L 
Q hnd what is your occupatioa? 
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A F m .  
Q And do you larm in k CaniNlk m? 
A Ycs. thoc's c o m r  
Q And this - this year did you pIscc any o P y w  invcnIoV 

in McGd Fad & Mli& 

A Ycs, I did, All my bcans nnd a third of my corn. 
Q I'm handing you what was p d  as Staff Exhibit 1G 

which should bc in 'b largc pile for aU Lhc attumcy~. 

You don't have to - could you dcscribc Lhal documcnl, 

P-. 
A Tbis would bc cbc proof of clam lhnt I sent in lo thc 

PUC 

Q And Ihnt's your signa- aod you filled Lhalou17 
A Ycr, 1 did. 

Q And w thc cxpIa~tiw of claim, what did yon wriw 
k 7  

A "My inlcnt was to s w  lk corn and bcans in M c h k  Feed 
& Fat i l iu~.  nnd sell thcm at o law dnt. I asked Mr. 
Muldcr mual tims about warcbousc rudpa,  nnd was 

lold that rbey wcrc not nvnilable." 

Q So you atkmp(ed lo gcl wnnhousc d p t s ?  
A Ycs. I did 
Q EIc t r r f d  to issuc (hcm7 

A Thnt's comcL 



maring, I figunxl that it wns fairly 

nabk rbat it would not tc too big n risk. and 1 
planned on caring rid of it m l y  in hc yur, so I did 

A I fclt fairly same. Wc wuc told Lba it was going to 

be business as u s 4  and hc past fov y m  Lhings have 
wok& fm. I was fairly sun: of - mwe about i~ 

1 Mr. Mnldcr, tba! if - tbat if thingr weren't in good 

3 nyit'snottlD!=? 

6 So I don't know if k could say a k  way. 

Q Sowbpbegnnpui!iugpmgrxininrheclcvatur, 
what - year inmn 

A To non ii nod go for pin nppmiation. 
Q But ultimstciy ycn mdcd np signing thc umlrnct? 
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in s t o q c  at - cxcusr: mc, did you p l m  at lbc M c h k  

County Fccd & M l i z c r  facility? 
A Of which cmp? 

Q CQnl. 
A About a third of my corn. 
Q What pcnczlhgc of your bean crop? 
A All of it. A h u n d d  pacent. 
Q Did you have primarily beans or primarily corn Ihat year, 

or how did that split up? 

A Half and half. 

Q So wcU o w  half your cmp was at this silc? 
A Thut's c o m t .  

.bm m  bat's all I have. 

.w. u w n  w. Damguard. 
MR DAUGAARD. NO questions. 

xi nswtEsr: w. Swms.  
!dR mms' so. 
MS. rvr~sr:  m y  qucsfions from porcntial clnimonts? 

Cammissioncn. 
LYhMNATION BY COMMISSIO%R NELSON: 

Q I haw a couplc. Did it occur to you to complain to (bc 

Public Utilities Commission wbcn Lbc guy - Mr. Mul& 
=fused to give you a wardmuse k p t ?  

A No. it didn't. Wc wue told Ihnt k - hc told us that 
h did not have some fcdcrnl license or something thnt 
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hc - so kc was unable to issue h. So w just took 

him for his word. 
Q Did you get any - at Lhia mccting Lbat you had on tbc 

24th. what - did hc give you any kind of proof bcaida 

his word that things wcrc A-olny Lhal madc you f a 1  good 
abart this? 

A 11 was all vcrbaL lkc wcx no numbcrs shown to us or 

nothink but Rny hod told us lhat Ihy wuc conridaing 
maging, and thcy wouldn't merge with nothing if it 

wnsn't a stmng company, so we dccidcd thal tbcy m 

fairly stnblc. 
c u % ~ . c r r s s l o ~  XLSON.  hank you. 

EXAULVATIOS BY cHAlK.IAV BURG' 

Q You may have alrcady at IcasL but my quntion 

was what was Mr. Marquardt's mLationship with McCook 
Fccd and Gmin at Lhal Lime? 

A Rwndy  bc bad no financinl in-\ but bc was n 

18 spokcsmnn lbcn nt hc mecling. 

21 A I am assuming so. 

22 Q - that McCook was all right? 





3 o f f a d  was dcla)td pricing. And nppmximnrcly a NU% to 

4 ~dayslaurkcnmcwithhisconhac~ 
5 Q Okay. And did hc - did pa ask him to cxplain tbc 
6 contracttoyon? 
7 A ~ r r a d t b m u y b ~ ~ m ~ t ~ n d b t b a d n u c d ~ ~ t t h c  

8 pamfbat -IpuaskbadfMitou~aUof i~  
9 with ch: accpcton of my s i p a ~ r c .  I looked it ovcr, 

10 and tbc scak t i c h  numbcrs and a ccba \wc correct, 

11 and thc bushels war: correct. And I askai him what lhis 

12 -L fbat ji wasn't covcrcd by bond. p i n  deakr bond. 
13 QWbntvashisrsponoc? 
14 A He~id~t i twarjus tnnandardm(rac~andhc '~a id  
I5 docm't rnraa anyrhing. and rhat if m@ng happcncd h z  

16 uxn would bc hcrr in thc ekvafor. 
17 Q W d i d y o u t h i n k k m g n t b y k c o m w i l l h c h 7  
18 AThat-whatIundcmoodthatkmcantwnsrhathc 

My understanding is that. yeah. Exactly. 

5 A We& exactly, because I pointed out to him or asked him 

9 whatRtcr, it's here. 

6 what that mranc that is not covered by bond. And he 6 
7 said, well, that d I y  doesn't mcan much of anything 7 

8 because&comishcre.IfI-XIwantthecomor 8 
9 

10 Q So you took that to mean that bc didn't takc wmplctc 10 
11 possession until whal? 11 

12 A Until I priced it to him. 12 
13 Q Is it fair to say that you wouldn't hnvc signcd that 13 
14 cootract if he bndn't kind of intimated to you if you 14 
I5 wantcd to wmc pick up tbc wrq you could? 15 
16 A That's correct 16 

MR FRAZIW1: I have no further questions. 17 
Ms. WIEST: Mr. F& 18 
MR FhX SO questions. 19 
a. WEST: W. Damgaard 20 
MR DAUGAARD: SO questions. 21 
Ms. WIEST: Mr. Stevens? Any polcntial claimants, 22 

23 
24 
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1 Q G i v c m c L b c l i ~ t o f n a m c r o f ~ p c o p k ~ a s r c a l t b c  
2 macingagain. 

3 A?bc l i s ro fnUthcpp lc lha tuacknt fbc  
4 mating? 

5 Q D o y o u h o r - ~ v c m c t b c ~ c h a t y o u ~ a w a r c o f .  
6 A W& it would k Lloyd Lnnglcy w b  was - bc wasn't 

7 rcally acfing as thc mnnager, but h was fbc onsifc 

8 prison for McCook Gmin & Fad. Ray Marquardf was thar; 

9 Nvin and lcif Scon. Dale Shurnnkcr I bclicvc was chcre. 

10 Quite frankly, outside of tbar I cnn't rcmcmbcr. 
I I Q I don't w m l  yon lo spaulatc. 
12 A Ycab. 
13 QWm-toyour lo lowloagc- ldds~yonaigocdmd 
14 J c f i a ~ d  N v i n  Scott signcd. Wbat did Dale do, do you 
I5 know? 
16 A I have no idcn. 
17 QWhat i syonrf f f i l iagb119~-~uardtsowntbc  
18 olcvalor now, is that c o n ~ ~ t ?  
19 A That's c m L  

20 Q What is yonr fffiling abwl doing business with him aftcr 

21 this situation or tk fact that lbcy now own k 

22 c l cvat~?  
23 A Kind of nmbivnlent. We mUy don't know what - 
24 Q Exnurc me. Go ahcad Do yon bold tbcm a1 all liable fa 

25 whathappcncd? 
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1 A Not necessarily as rhcy - at thc maling that we bad. 
2 tbcy uplaincd lbnt rby m going to atP-  into a 

bmioss relationship with Mr. Muldcr, nnd tbcy hadn't 
dacrmincd what that kind of dationship was going to k 
at &at t k  w k k r  it was going to bc a complcfc 
mcrga or perhaps taking ovv rbc Jcvator complerdy IS 

f r  as mnnogcmat Thcy hadn't dctamincd that  Ihc 
only fbing that rhcy had dcfamincd was fba-c wns going 

to k n relationship of some sort. And tbat's what wc - 
nndkwascbntolrasnucustbat-thcfactrhatthc 

clcvator was sound and c v w n g  wns busimss as usunl 
bsausc of fbc fact tint wc wac ri&t on top of hnrvtst 

nnd thac wns no mnnnga, no ~~, basically just 
onc person onsifc nt that h c .  And so, you know, wc 

all kind of wondering what tbc bcck is going on h a .  
Q Did you fccl lhat that was - tbcy wcrc m m  or lcss 

assuring Lhat il would bc sumc? I mcan I hnvc b o z ~  
getting thc f'ling fmm tbc discussion lbat thc fnct 
Lhat Rny M a r q d t  said it will be okay Icd you lo go 
ahdld with tbc -with this proerss. 

A Well. @. You'rr: corm1 in rhot assumption bccnusc or 
rbc fnct rhal wc wae aU swan of thc fact that 
Mnrquardu bavc a crack mod. Tbcy own scvcral 



bcbutatsompoint in rhcocarfkurcthcywucgoing 

fositdownwithMuldcranddncrmincwhnt~ 
rrlatiotlshipwas~ngtobc Andbcwnsrbxto 
rcasnvc us that tbcy had thdr f m c i a l  clot. meaning 
rbdr dcvnlor's. so on and so fonh. rhat cwqIhing wns 
fw. and bc wanccd to make ~11: that now of us wns 

hgitaacaboursdlingour~tothedcvnwhzausE 

of rhc dccuion chat was raking place b. 
Q So do yoa fccl tby orc going to do anything about 

bdping yon naxmx any losscs kccaw you went on kir  

word? 

A No. 
(~ULRLIA.. B L ~  d hat's n u  

Ms. rn Any orba qllations of this witmssl If 
not Thank you. 
(Piitocss ad.) 

Mr. FmzieR 
m RUZIER: I have no furttu wimcssa. 
MS. wrm ~ d ' s  talk nbout a schedule. Lcc j u t  go 

off thc mord. I'm sorry. con wc mil Bob - Bob, 
Chairman Burg has a couple of questions. 

BOB WM1.B 

page 
rsallcd as a witocss. hnving bun orcviouslv dulv sworn. 

I 
- .  , . 

2 tcstifd f& ns follows: 
3 EYICUNA.nO9 w aUULu4v B u m  

I Bob. I - do yoa happen to havc that par( of Lhc statute 

that indicates that tbcy have to t a k ~  warcboasc grain if 

lhcy bevc room? Would yon just 4 lhat soctiw. 

A It's 49-43-11. "Duty to ncdvc p i n  - Exceptions - 
Vilation is a misdemeanor. Tk Icswc, owncr or mnnngcr 

of a public prain wnrd~~usc which hns furnished n bond 
and r c a i d  a public p i n  liccnse, shall 
~ f o r ~ n U g r n i n o l T d f o r s c o r a g c n r ~  
mrdxwc which at rhc tim of such offu an: in 
suitabk condition for smagc and which arc tendered in 
tbc usual coursc of businss. HOWCYCT, if the cnpncity 
of the warchouu: to e v e  Ibc p i n  is eThausld nnd 
tbcoww.lasocormmagcrof~wnrchouscis 
pnvcoccd from sbipping thc grain b a lPminnl mnrkcc by 
i n a b i i  to obcain cars for shipmcnt or somc olhcr valid 
cnusc mdaing thc d v i n g  of such p i n  impossible 
and ovcr which thc owns. kssoc or mnnngcr hns no 

Pngc 7s 
I A Not since I hnvc been in my prrxnl position. 
2 Q You know, if you are rcquesccd lo do Lbab do you h a w  
3 any idea how you d c h d o c  that? 

4 A You just have to go out and invstigatc if thcy ham 

5 enough storngc (hot wns suitable for storngc. 

6 Q So what - and lot mc soc if you apx with this. What 

7 thataationmcno+LhcwayIsoci~isthatiTLbcy 
8 bold tbcmsclvcs out to bc a warchouz~ lhat if tbcy have 

9 spacc; lhcy are rcqui~~I to nondircriminalmily gin 

10 that - ofk r  that spas to whocva a s h  to s- is 

I I that - is that tk cascna: of that scction? 

I2 A Tbnt would bc my opinion. I'm not a lnwycr, but lhnt 

13 would bc tbc wny I would inlcrpm i t  

14 CHAIRUAV EL= 1 ~UCSS thnt's d I hvc.  

15 EYnUlSATlOS BY COMYISSIO>ER NELSON: 

16 Q I ~ I h a v a a q n c s t i o n f o r B o b .  ~ u a r d t h a s o t b c r  

17 grain dcalcn' liccnas in Lhc Stak of South Dakota at 

18 Ibc pnscnt time, is that right? 

19 A Ys .  He has p i n  dcnlcr liccnsa nnd public stomp 

20 w&uxs for p i n .  

21 Q And do wc bclicvc that his o h  facilities m solvcnl 

22 and running, apcrating in goal stcad? 

23 A Y s ,  I belicvc thcy arc. 
24 C O M M I S S I O ? ~ ~  ~ ' L s o N :  okny. Thanks. 
25 MS. w r m  m y  olhcr questions of this witness? If 
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I 1104 thank you. 

2 (Witnss crcuscd.) 
m w ~ l u l o m  NELSON: can w mnU somc of the otber 1 : p p h  thnt hnvc n h d y  tcstificd? I would likc lo talk 

to Mr. Alvin Scott. 
MR FRAZIER: m t  for tbc m o d ,  N, you arc still 

under on&. - - 

ALVlN SCOTT, 

ranllcd ns n witness, hoving brm pmiously duly sworn, 
lstificd Furlhcr ns fouows: 

E m .  UlNATlON BY CD.UYISSIONILR MLSON: 

Q Mr. Scoq lhank yon  Did you put your grain in this 
facility baausc. of things that Mr. Mnrquardt told you? 

A Yes, lbnt wns onc of ttx considnntions. 
Q Da you have a pmblcm now with chc: fact that hc was lcss 

(hao forthright about his rccommmdation? 
A Y s ,  I do. 
Q And it would be a pmblcm Tor you in tho futurc in doiw 

bmiogs with a man like this? 
A WcU. I have no - I don't know what Ix wns busing his 

opinion on. As I look hock on it. it must hnve been nn 
opinion, nnd I - which I wns nwarc b t  ky war; 

21 control. the provisions of this xttion arc wnivcd. A 
22 tintation of &is scction is a C h s  2 misdancanor." 
23 Q h yem m of any t b c  whm m'vc  d y  c n f d  this 23 considmng somc lypc of businss armngcmcnt, so I 
24 pa* wbcrr ae had to r k l u m h  wbctbcr ! k c  was - I 24 ussume cbnt ky did lhcir bockground cbcck nnd 



1 of my decision on fhal, plus I was - also wnvd  lo do 1 chrr cnrtier in che dny, and IcR ngnin. I'm not surc. 

businas locdly. 2 MR m~  bat's all1 bavc. 
Q Did y m  f d  aoy ~~XSUIC that fmm - at that mcccing 3 EYA.\IlXAnON BY CWUR%V BURG: 

tbal Marquxdt was k to help convince fnrmm in the 4 Q In follow up I hnd a question, and I noticed on all 
tbcy should mutinu: tn do busincss wilh tbis 5 k, I forgot to ask Lbcm bcron, the person signing 

ckvaror, and thal bc was q i n g  tbat it was in good 6 Ibc dclayod pricing contrnct on bchnlf of M c h k  Pecd & 

finamial shap=, or did you just assume? Did bc nally 7 Pat i l im,  is that a Peg Wnltncr? Is that right? 

8 ray this place was rolvcnt and okny and waan't a problcm? 8 A That was rhe bookkcqm locakd in Ftuman. 

9 A Ya, k did Hc cacouragcd us lo continue doing 9 QAndtbtpa~mhsdthcnghtto-whetdar~Frccmon 
O business. 10 have to do - is Freeman part of M c h k  Pm17 

I 
1 Q Aodbc-bdlydidsaytbs lkfc l t th i swa~la  11 A Yw, Frcannn Fcrtilim doing business as McCook Fml & 

2 solvat, fine, w problem kiod of operation at tbc 12 ktiliza. Thcy did not bavc - as I u-&rs(nnd, they 

3 prc&nttimC? 13 don't bavc a p i n  facility down Ihrc. but bad a 

14 A Tbirt's what 1 intcrprc~cd his rrmsrks. 14 fed s m  md I'm not sure if tbcy had somc fcrtilizcrs 

15 Q O k n y ~ y o e D o y o n h s v c a o y - t h a t h e w a n  15 downthe. 
16 wiUngtobackchisq7Did-IlorandidyontbinLk 16 Q h d t h i s ~ n t o y o u r h r o w l ~ i s s o m m f f i t h a t h a d I b c  
17 had uny - any i nvo lmcn t  in Ibc clcvator, my paJoaal 17 aulhority to sign these & l a d  pricing wnbacW for 

18 fulanc;al~t~poosliility? 18 McCook Fed? 
I9 A T d  b z  end of ~ b c  m d n g  bc was nskcd bnt question, 19 A I would - to my knowledge zbc bad rhe authority. She 

20 and hc said, no, bc did not b v c  any moncy involvd at 20 also signal checks. I'm sure. 

21 ChatIirllC. 2 1 MS WIEST: My  0 t h  ~ u C S ~ ~ O ~ S ?  
Q And b didn't makc you any a s m a  (hat what bc was 22 .a FRAZIER:  bat prompts a question from me. 

ke w d d  back up if thc clcvator didn't - wasn't 

KS. WW: Thtnk you. 

w ~ R Y K : ~ y . I h a w - c o u l d l a r k s o m e  

5 Q W b o s l l l a d t b c ~ i n g i 1 t b e f t n i ~ 7  WuitUoyd? 
A I m c h i n k i n g r i n a a r - m y s n a n d I ~ a n d W  

to Uoyd quik oftcn bccaux we wctx trying lo tine up 

slang=. that Uoyd muld not gel k an- fmm 

!&. Muldcr, ro h snid k W lo Mr. Muldcr. and h n  

b l a w b o w t h a t t h i r - h a a ? l g o i n g t o h a  

1 I mating oa Augusl241h a1 4.90 o'clock 

12 Q S o r 6 m ~ o t l & m l r p o . d f h i r m D c t i n g i n ~ i s i t  

13 y m u ~ n g U k f f M o l d c r w o u l d b e t b x l  

14 A Y u  Thnt's ruho I moU@t M wuld h talking to. 

15 Q S o r b a M r . ~ s h a w s u p . . r b o t d i d y o u t h i n M  W h y  

16 d i d y o u t h i ~ ~ ~ M u q n r n l l l h o r . d ?  

17 A Well, k told us that lhcy vmc working an a businm 

18 rrrnngnmt w, that sonrd like a gmd reason. We 

muldn'l quitc undcntaod why Mr. Muldcr atar not p m t  

20 QOtrJ. W ~ i r y v w ~ d i n g ~ ~ w a s  
21 ~ n g o a h b t L F d M d J c r 7  
22 A I guess 1 can': my for nuc that 1 felt k am 

23 ddinikly rqmmting kK. 

CROSS.EYA.UINATION BY MU FIWll?R: 

Q I p a  I would likc to find out tbc &hyd pricing 
conlaacts that you just mentioned bcrc la Mr. Burg. I 
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know that lbcrc is no dctail fillcd in. 'Ibcsc m just 
si& but none of ibc d a b  or inionnation on thc 
wntrscts an fillcd in. W h y  is tbat? I s  the thing 
normally lcli incomplete and just sigocd? 

ClVJICMA3 BURG: OneS We bnv~  W C  - 
Q If you look at tbc contents of tbc dclayod pricing 

contracts or Lucille Hclmbtaht and Akin Scott, I& vrrry 
ccntcr of tbc contract, the is no d&ds in tbc 

contract iLsclf. Did you mean for thoa -who was 
s u p p o d  to fill tho& in? 

A Tbat I don't know. This is wbnt - cvaything was rid 
out prccpt for our signatures wbcn wc got tbc conmct 
nnd Jeff bad only - k said b z  c h g c  will k if I 
rccnll comxtly, five months' sloragc for 12 cents n 

bushel. 
Q But nom: of tbc ddaila or anything put in Lhis cootract? 
A Thnt's cotrut. 
Q And it doesn't s ine  bow many days Lhst it's going to ait 

&U% Ot mIlythj~g of that? 
A No, il docs not. 
Q Pretty incomplete coofract, isn't it? 
A Rigb~ 

MR okny. I hove nothing funhcr. 
.W. WIEST: M y  0 t h  qudtions for tbh WitnCS?? 



9 ~ i f ~ a s f o ~  

10 zxxmAnos EIY m.masslom NELSOS: 

12 likctkdircaor.loolrniaI-tbt~~lmkedat 

13 f i n a o c i a l r o f t k d c M t o R  

15 did - wc did rc&c somc finuncials w h  w did - 
16 aflP wc found our rhat cbcy couldn't pay on k 

17 chxks, wc did ncavc a prdiminary nudit by ihcir 

1 is lhal what w nrc making in par( om dcxision on 

2 c b c ~ o f m i n r p a t i m ?  
3 A T~IC purpow of 16c inspection, Eke 1 said. was to makc 
4 m rhat lbc Ipain cbcy do hnvc in ihcir fncilitk, 

5 k y  & harc pmof tbar shows bow it's bucked up. TDcy 
6 w i l l k w ~ ~ r a d p s , r b e y w i l l h a v c g r n i r ~ b a n k .  
7 ~ w i l l h a v c o p c n ~ , r b c y w i l l b a v c d i l - f c r c n t  

8 contracts that Lhcy c n m  info. What wc do i. wc takc 
9 cbdr daily position mard in, tie b r  bock out to Cx 
0 diIfwt(hingrhatcbcyhavcopcl.For-pkin 
I recdpls. if Lhcy hnvc a n u m b  of buskls ~ h c .  nc go 

2 t o~wmchonx .ncdp tbmk .makcsmIha tmn~~ba  

3 ubf l!ry sbow on lbdr DPR wc do thc ramc lor @in 

bank and rhc samc for thc diffamt kind of contracts 

Lhcy m s e d  inro. 
Q I gou w h t  I'm trying to get nf Mr. Knadlc, is b a d  

on-whntMaldMr.Marquardtbnvr:badlo~d 
Mr. tangky have had to haw, l o o k d  and lnlan into 

conddaatim whcn tbcy rep-lcd in n meeting on 
0 August 24th that this g&n e l m t o r  was A-okny and in 

that k y  wcrc solvent? 

A Like I said we would havc rcvicwed fmnncial dam - 
I 

during tbc licensing p m s s  ~bcy arc q u i d  to submit 
thc most m e n t  financial smlcmat rhat hns bccn 

prcparcd by nn indcpcndcnt sourcc. Tbnt is who1 wc 
& w b n  wc look nt rhcir finuncials for rcliccnsing. 
Tky havc fo mccl w i n  minimum rcquinmenn. Ooc of 

~~IOSC is a pos~tivc working cnpitnl. The other one is a 

positivc nn worth to k licensed. They nlso bnvc to 

havc bonds fmm a bonding compnny. And tbc bonding 
c ~ l p m y  also reviews tbdr finnncials when tbcy i s m  
rhm bonds. And I don't know what kind of rcquimncnLs 
tbat thc bonding compnnia havc. but chy do look nr 
tbosc financial natcmcnu. 

Q ~ l b c y g c i ~ ~ ~ - c v a y y c a r 7  
A I &ink Lhcy b v c  b a o  licmsed since Octobcr, I b e k +  

of 1992, McCook has. 
Q Butdolbcyrmcwitcvayycar7 
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A Evay p r  rhcy havc to comc do the same rhing. l h  

licmw is g c d  for July 1st of one ycar to June 30th of 
tbe nat pr. They go through bc snme process cvay 

)rar to ga rclicensod. 
Q So you would bavc l o o m  at thasc financial p a p s  Jdy 

or lbat year7 
A Wdl. what ne do is diffcrcnt compn&s hnvc d i f f m t  

p r  md.. . S o m  hnvc n yau end of Dscmbcr, some 
Jmuary, somc M m b  Whnt wc try to do is - for 
cxnmplc. I think M c b k ' s  was n y u r  end of Deccmba. 
Whnl wc will do is wc scnd out n l a P  in - nbout two 
montbs nfta ym cnd bsnusc rhcir nccounmnts have to 

hove timc to prcpm lhcm. We will scnd lhcm n ~~ 
requesting bir most m c n ~  finnncinl stnkmcnt. And 
hat wny we would hnvc it, you know, a coupk of montbs 
nfm h51 yau n d .  which in Ibc licmsing process. 
thdr liccnsc dccsn'l a p i r c  until Junc 30th. So we 

would hnvc, you know, four m o n h  bcforc hut bosicnlly 
wc nn: looking nt ihcir fimncinl mords  ns of Decanba. 

Q What I'm hying to figme out here, Bob, i s  nt what point 
wns thc Inst point that you lookcd st thcsc p p c n  
I i ~ c i a I l y ,  and decided rhat this company - I mean rhat 
you could bo rumonably aasurcd tbnt lbcy wcn aolvcnl 



MR D ~ U O ~ ~ K D :  h n k  you. 

Q Mr. Pi-, I'm handing you what's bmn mrrkcd pmvioudy 

by ~bo mun rcportu .I IIV m b e r  I.  Do you ~ooognim 

Ihlt doeumcntl 

A Ycs, I do. 

Q Wh.t i s  it? 

A ?hnt's a promissory nok, execultd by principnls of 

Frrxrmn Fatilinr, a loan d a d  Deomba 29. 1997 in Ihc 

amount of one million dollan. 

Q And who ~ s u t o d  chrc documcnl7 

A Jellxy Muldn md Jmioc Muldcr. 

Q On Wf of h t  cntity7 
A Freeman Fcdlizcr. 

Q N d  I'm going to b u d  you what's pmvioualy bcen mrrh;d 

for idmtifiulion pqmac8 ra 1cpNumbsr 2. Do you 

remgnim thal doeumcnt? 

A Yes, I do. It's a current rulcmnt oTamun1 for Ih: 

previously mntioned lonn. Balana ouecnodiog of just 

o v a  600,000 d o h .  

Q So you arc tclling um (6.t tba oulatnding brlaacc on 

Exhibit Number I is in exam of 6W.000 dollars7 

A Yes. 
Q N d  I'm going to b u d  YOU V.hltln previoudy bCC. w k d  

for idcntificrtion purpose% la I(P& 3. Do you 

.w DAWCIMRD A[ tbjS timC I would call Mkc Pimc. 

MXEPrERCI: 

c a W  a1 a witms. baving ban fimt duly sworn, 

tarif& ar f o h :  

6 Q Mr. Pknx, would yon state your full oamo for Lbc 

7 rlxad 

8 A h G k  Picrct. M-i-k-c P - i t r t s .  

9 QAadyoaramnt sddreas?  
0 A 6525 West Eswx Sioux Fulls, South DaLoU. 
1 Q How an pn cnmntly ~mpioyod7 
2 A Tbc calkction spozinl nssds mnnagu for Horn Fcdanl 
3 Sa ,kgsB& 
4 Q And haw lrmg han yoo bocn employcd in that capacity? 

5 A Abouttcoqcnrj. 
6 Q W d  yw bricfly cbcribc Car tbc Ccanmission your 

7 dntica, (hc d d u  of ymu c m t  position. 

18 A BasicaUy namgc tbc coUcction staff. Wc collect end 

19 m i c e  tbc loan ponfolio for dr bank 

recognim tbr( dozunwatl 
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A Yes, I do. Tbnl's n s a ~  or SmnU Busims Adminiskution 

no% ngain, cxecutcd ot Homc FcdnaI Savings Bnnk by dr 
principals of Froanan Fertilila dntcd Dccanbcr 29th. 

1997 in dr amount of 700,000 d o k .  

Q Ncxt I'm handing you whnt's b&a pnviously marLod for 
identification as JIomc Fcdcral Exhibit Number 4. Do you 

rocogni7c tbnt documcot? 
A Yes, I do. Again, it's n stnlcment of nccount for Ihc 

soh loon. cunmt bnlancc outslnnding 237,624.81. 
Q Would it bc an a c c m b  sInlcmcot that Numbcr 4. Exhibit 

Number 4, r c n ~ ~ t s  tbc C-t balnou: of the notc h a t  
is Exhibit Numbcr 37 

A Ys. 
Q Thank you. Next I'm going to hand you what's p d o u s l j  

btm marked far idmtification purposes as I-Iomc F d n d  
Exhibit Number 5. Do you rccogni7x tbnL documcot7 

A Ycs, I do. This is Ihc blnnkcl security nprccmfflt 

accutcd by F-n Fa-tilizp: 
Q And is t k m  a dab on that documcot? 

I 20 Q A d ,  Mr. Pi- sn you familiar witb tbc contractnal 20 A Dated k n n b c r  2 9 b  1997. 

21 mhtioruhip bctwan Home FkdaaI Swings Brink nod I 21 Q And d m  ibat documcot purport la gnu11 a security 



Fcdnai Erhibit Nmnba 6. Do you m i z c  rhat 

docmnmL7 

A Yer, I do. Apajn scnuity w-t caccming b 
SmaII Busims Administration lonn dalcd Dcccmbcr 29Ih 

1997. 
Q nod docs &is -ty p-l pmport fa grant a 

Pccmity i-t in invcotaq fa H ~ n c  F ~ d u d 7  

I A No. I 
2 Q Would Mr. - obviously if tiUc transfcn w a bunch of 1 

3 grain, would (hat - under Ibc suurity egrccmmf if 
4 Mr. Muldcr had a lot of grain transfcrrcd titlc to Kim. 
5 docs that SCToct thc amount of moocy bc ia going to owc: 
6 this bank if bc goca illsolvtnt or his d t  is 

7 8llSmdcd7 
MR. DAUGW r'm going to objoct. Thnt cnlls for n 

I Icgnl concluqion. You mny nnswcrr tbc question, but lhc 

I objection stonds. 
A I guss I'm not sun. I wouldn't think so. 

! Q So having - having a hgc invcntaq titled i n  his name 

would havc M cK&t on his balanffi? 
I .MR D A W G ~ :  samc objadon. 

F A It would - it could hnvc a possible impact on thc money 

5 lhat wc could m v c r  I guss, if chat's - yenh. 
7 m m I hnvc no furrbrr questions. 

2 A Again. I couldn't p~ocdy my, not Mng in tho1 position 

3 whcn lhat dccision wns mndc. I wns notifd mid February 
4 pcrhnps lhst n liquidntion was wding.  Thnt's, npin. 

5 whcn I was kind of broupht on linc m work in rhnt 
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I rapccc. 
2 Q Okay. Is it your undcrs~aoding (hat that decision wm 

3 ma& a f I a h a m s t 7  
4 MIL D A U G ~ .  r'm going to objat lo char Hc 

5 smcd k didn't h o w  w h  the dccision was mndc 

6 .w. u ~ m :  w you h o w  w h  Ihc dccision wns mnde? 

7 A I don't - I do not know b hetc thc decision wns mndc 

8 no. 

9 Q WcU fmm thc bank's pcnqrztivc, it would bc most 

10 bcncficial to wait until alkr h a . t  to pull the plug7 

I I A I guess I couldn't s j m u l n ~ ~  on chat d h .  
I2 Q WcU, if sn clcvntor - lct mc s M  it this way. It's 

13 yatr poaitioo h l  lbcsc -with lhcsc &la+ pricing 

14 canlmcu that tbc grain (hat was rakcn lo Ibc clcvnlor 

15 now falls nnda your tccurity agramcnt7 

I6 A I belime so. p. 

17 Q And onla - or if that grain is brought lo cbc clcvnlor 

8 and slorcd IU, say, opcn slomgz, h t  wouldn't full 

9 rmdayomsocurityagrammt7 
!O m D A W G ~  r will object lo thnl. Thnt q i n .  

I1 calls for n I c p I  conclusion. ,Mr. Picrcc is not n 

23 h I boncrdy couldn't nnswu. npin. not being n kgnl 
24 bricking. you how. 
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4 t~ ccotinnc rmtil as much grain is in Lbc clcvaM as 

5 +bkright7 
6 .a DAWGMRL): objection. Calls for a kgal 

7 cooclurion. 
8 A Rdqw. 1 g m s .  Apaie I'm more invdvd in tbc 
9 lEquidatioo of EL%& and so on. As far as thc liming of 

10 a u y o f ~ I d y w a s n ' t a p a n o f t h a t  ldoknow 
11 drat if tbc daision uxs bawd on timing, sitting at a 
I2 loss of OYCT IKX)MX) dollan. thc timing wasn'l. in my 

16 A I - 1 don't haw.  I gusr  sjxzulation. I don't knw.  

22 MS. WlET: hn. Srcvau? Do any of tbc polentin1 
23 cfaimMu have m y  questions of this w i m s ?  

25 smff from thc bank now that you have put tban into - 
Page 94 
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sales? 

THE WIl3TSS:  AS far a$ - 
u?.mESTFtED VOICE: Liquidation of assets. 
THE W E S S :  )lard assets, land, building and 

equipment. for the most part were sold, yff. 

u?.lDRTFIED VOICE: C o m t  IS there a dollar 
amount on h t ?  Is that in with these sheen that you 
handed in? 

THE ~ E S S :  That would not be in rhac, no. 
UhTDl3TFIED VOICE: It would n0L 
MR DAUGAARD: B U ~  the amounts that you testified to 

would reflect the balance due and owing after the 
application of the sale praxeds from all the assers 
previously so l a  isn't that correct? 

THE m ~ s :  c o m t .  The balana: - h e  830 some 
thousand dollars is net of what we have sold hard assets. 

MS. WEST: AIX there any assets remaining subject to 
your security agreement that have not yet b sold? 

THE wnhms: with the exception of this - tbe 
outcome of this meeting, the grain. 
Ms. WEST: Just the grain. Do the Commisi- 

have any question? 
bWE!WFIF.D VOICE Sow, how do you - I guess I 

don't follow how you got a axured interest in p i n  that 
has never been paid for. 
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MIL OAVGMRD  his w i n  calls for n lcpal 

conclusion. I would objcct Io tbc question. 
W WlEST Tbnt would cnU for n lcgd conclusion 

And it udl be tbc Commiss~on who will aake rho% lcgnl 
dacrminntlons. And we WU subnit n propoxd decision 
to Ihc ciscurt COW and rba h z  circmt cow! can 
cilber acccpl or rqar b t .  

CHMRVJ.~ BURG T ~ C  question I bnvc is - you know, I 
nm n litlh diwppointcd that ur: hnvr: somcbody hcrc that 
d m  not know what thc hscory of this loan urn bccnusc 
I'm voy inlucsd in knowng nl what point -Why il 

gat to the paint of losing 800,000 d o l k ,  nnd nt what 
pomt thc bank dclom~ncd thnt lhey uuc not going lo . 
mend anymore. But you'vc indcatcd you don't have any 
or thnt knowlcdgc is thnt nght? , - 

: 
I ,  

ntEwnsrss mUy no dimt  fiusthnnd knowlddge . 
Tbc lonn olliccr working on that 1 bdicvc hnd n prior 
commimcnt. but I - I guas I do know ns far 8s Ihc 
business situation. wc bud businas cbsking accounls . 
with bm. and at tbc point w h  wc HIX not h o m n g  
cheek on an nccmt lbnt would n d  c o w  h. 

CSIAIRVAV BURG Wbnt WBS tbnt point rba lhet you 
snid you wcn: knowkdpbk of that? 
THE um-~n n about. I would nssum~ Jnnunry, 



1 claimanu hcn notifii chc a'c of holding w~ckks ,  a 
2 cam.  I can't givc you a a c t  &la, no. 

&ts.wrpn: m y  o k  qmtiom of this wilncss? Go 
4 akad, sir. 

6 justify loaning a million dollars to nn individual or 

7 cmpmhm with 300.000 dollars worh of nsscis7 
=D- I would objxt to ;bat qucstion. 

9 Ammesfacu notinNidcncc. 

M% m: I bdjCYC it doc¶ 85- facts not into 

IS wasmadcatchctimc. 
u ? N ) ~  V O I ~  why docs hc havc such a low 

17 bond? Why is tbc band only 75.0007 
T H ~  w m u s :  I honestly can't a n s w  b t  qwtion. 

19 I don't know. 
w w m i  vorm wdL d y  chis guy msdc you 

his loans, conun 2 
 THE^^ ~ b z  bank utilim guarantus for 2 

mud typu of loans, home loans, d cdcm privatc 2 

nmfgagc insurnncc. 2 
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~ ? D ~ F I E D  VOICE: B U ~  YOU don't need them if the 

guy is a sxund interest. Il hc is a secured pcrson, 
you don't need those. Comct?  
THe Wm'ESS: ?he SEA - in order for the SBA to do 

tbc loan, to approve the loan, they wanted - or for us 
to & a loan, we wanted SEA guarantee on a portion of if 

right 
L i lDRTFED VOICE: BocaW he was hi& risk? 
TnEmESS:  Perhaps. 
L i m R T F E D  VOICE: YOU know he wasn't or you 

wouldn't hare taken tbat. C o m t ?  
Wm'ESS: Aeain, I can't - wasn't involved in 

when th: loan was made, but - 
b % m m m  vorcE: well, it's right lhae in black 

and whifc. He was high risk That's why you took a ~ B A  
Ican guamtcc oo him. 
WE mas% That could v q  well be. 
w,. m m y  0 t h  qucsrions 01 this witness? Any 

mdirat? I'm sorry. There is no more questions. 

~?DR- vorcE: 1 got one more q d o n .  Why 
21 did thcy send you out here if you don't know anything? 

?HE WESS: well it 's a siluation everybody in 
this room is sitting here looking at potentially losing 
some mosey, and I think the bank is holding the biggest 

PUC Hcaring 
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or chc hnrd nsscts, chc inventory, d cctcm, nnd I gums 
h t ' s  whnt wc undcrscood this m d n g  to bc. So - 

uh1DEcnnE.D volm why didn't you sell Ibc building 
wilh he ri&t - lhDt tlx p p l c  hnd Ibc right fo gd 

thdr grain out of thcrr without hnving to pny n lmd out 
f a  md n pcr day cbnrgc nnd nll h t 7  Sining chac 
making n bunch of m o q  on n bunch of pmple losing momy 

nu right 
THE WITNESS: I gusis I cnn't nnswcr t b n ~  I don't 

know. 
woemnm VOICE: YOU know, you could hnvc hnd so 

many days or monlhs or whnlcvu to gcl chc p i n  out of 

h. 
MS. w t m  Any ohm quations of this wimss7 If 

not, hunk you. I 
( W i w s  acuscd.) 

.MS. W ~ T :  w you hove nny fwth witncsscs. 

Mr. Damganrd7 
.sm DAUGMRD. I do not. 
m. WW: ~t Lhjs point - 
.wr mx I hnvc got n mmas. 

MS. WIEST: I'm sony. 
m mx r'm going fo call Rny Mnrqunrdl 
m -QUAROT: I would like to makc onc slnlarunt 

f m t  I wasn't nwnrc we would be involval in this 
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bring.  I hove got no I& counscl hre. If you wnnt 

to ask mc qucrtions. I cnn't onswa thcm right now 
wilhout lcgnl counscl. 

MR FMC. sir, I inmd to ask you qucrtions nbout 
s o c ~ 4 ~ 3 - 1 1  which is pcrrajning !o a criminal chergc. 

md you do h v c  n right lo M nnorncy. And if you would 

likc to prcxrvc rhnt right, you cnn soy so. 
~ Q U A R D T :  I would like fa p m c  that right 

a mx with h t  in mind I don't bnvc my 

questions. 
MS. wW. ~hnnk you. 
I will go bough Ibc list k c .  According to my 

list chc pa$c who said &cy w a n d  to testify and bavc 

not tatird xerrr T i  Jmscn. DPaLi Klucba, Gilkrc 
Bucbncr, and Richard L u c k  Would nny of lhosc wilncsws 
UYC to rstify nt chis timc? 

~ x o n m ~ ~ u ,  vo tm will it do much good ns of 

Imlay! 
5s. ~ m :  m y  mtimony lhat you givc will bc 

c o n s i d d  by chc Commission. I should point out h t  

what Smff says is a recornmm&tion. l k  Commission will 
mnkc i s  own dccision on Lhjs. Wc will mnke n proposed 
dccision. 11 will go to Ihc circuit corn. 1 think nt 
h t  point you cnn olso make nny objections to tlx 

propod dctision. but I certainly wouldn't discoumgc 
L 
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anybody fmm tcnifying If you bavc additionnl you 
b. any additional i n f m t i o n  on your c l o i  or ir you 

would like !o smfc enyU6n.g fcr Ihc word !hat you 

rhink would bc bclpful for your claim. fed frcc lo do 
M. 

So is tbar: nnyonc who would like m !cstifjr at lhis 
p o x  So no cnc would likc m lc&Ij'? 

~ ~ W J N C I ' :  w d I . I ~ j ~ s t a s ~ C U a s l o n g a s  
I a r n t n r I p o a s .  

bfs.wEsT: SM 

lm JEs.N. 

c a f k d a s a w i t m r . ~ b c c n f ~ O u l y n v o r p  
laif5 as f o k  

%s.wlF5l? GnlIdyouf~bc&lbynatiogyour 
nam and addras, and tlrn just tc3I us what your claim 

is. 

sm m me;: rim JCLISPI, Canklota. And my 
particular case is - Mr. Mulda. hc wmtc mc our c k k s ,  

oorr: of wtdch wcrc any g o d  which I found ralbcr odd 
Why wouId a guy wrik c k k s  wbcn hc didn't think hc had 
mony in his account 

mwmx w YOU bavc anything funha you would 

23 lk to add? Mr. Frazkr, do you havc umac questions? 

nskcd for a smrnp contract 

Q So you a8kcd him lo slmc il, be mluscd to storc it7 
A No, hc did no!, Well hc hnnded mc Lhis pricc lnlm 

contracr. But I assume !hat cbcsc wvc lcgnl. Tbzy had 
bccn around for qcors. Is tho! c o m t ?  

Q Ycsh, thcy haw ban around for n long time. 

A If - 1 guess nonc of us mUy underslnnds how tbcy wcrr 

wrim up. Bur n guy nads some sort of proor tbnl his 
p i n  is h-q right? Corrcct? You hnvc to sign 

somdhing. 
Q And since k wouldn't g i n  you a srorage umlrscf yw 

mlaed into rhis om? 

A Wdl, this suppavdly is a swage contract was my 
understanding. 

Q Did he cxplniu lo you what this cwtncct was whn you gol 
it - wbcn you signed off on it? 

A No. 

Q Had you rcnd lh!uugh regarding Ibc fact b t  litlc 
transfers and tbis - 

A No, I ncvu m d  !hat. I didn't undastnnd all thaL I 
just wanted somahing. hugb sigwd to prow hat  I had 
p i n  rbcre. 

Q Aod it wns your inlcnt csscnlially just Lo sImc i l  nnd 
ml give him ti&? 

wndc a cha4 right? 11 
A Ycp. 12 

Q And that cbzk didn't clcar. 13 

A@& 14 
Q W o n l d ~ d d a l h a l a ~ o f h a l r d o n & w n t n t c t ?  15 

A W d L o f w u n c  16 

and sigoed thal coattxt that bc wns gciting ti& to it? 
A No. 

Q And frum wbat you heard today. rhat pntty mnch bclpcd 
him our on trying lo gct tbis placc sold, didn't it? 

A Evidently. 
Q So would i t  bc fair to &talc fiom your position lhat 

mnybc bc didn't cvcn inlad lo pay you: maybc hc in tad  
jnst to g d  his i n w h y  up so bc could get chc busincss 
sold? 

A T h r  vay w. could be. 

Q If that wcrc tbc casc, lbcn would you say the coatntct is 
no good sina bc ncvu d y  inlcndd lo nbidc by it in 
t k  f i t  placc? 

A Iguas.  
Q I haw DO- fnrtha nnlcss Lbcre is samclhing CIS yon 

aranfcdloraysboutthat 
A No, not at k mum!. 

M ~ 1 ~ 5 5 :  m y  o k  questions of lhis witness? 
Haw you m d  in!o ddaycd pnn contracts bcfm 
!his? 

1 D.tobh lkpting Agency - 605-338-8898 
==Y-gc,= 
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I 5 an& r m o m  ir a p r a y  h i e  sfmags c b q z .  You can 

6 lcaveirIhrrlor12monhifyoulikc. 

8 A B u l k u . l a y l a m i n i ~ a n ~ ~ .  

Q I a = c r r ~ ~ ~ l o m r n o D c l . m d b = -  

Q - h t M  

A Yep. 

Q Do you know, dm Mr. Mld& 
A P a ~ d  assas? 

do know. 

Q I\rc yoa klling rnc that clcvsbr managers in Soulh D&ta 
arc: trying to pawn off, dcspitc Lbc fact that it says 
right on tbcrr: that it's uoprolcctcd, d c f d  - getting 

farmers Lo sign d c f d  pricc wnlmcts voaus s w  

cootrfIC~7 
A I think it's m s i a  for thcm. -in wnbncts thy 

b u n  to tic up pain in lhdr facilitis. Most of rbdr 
facililja nrc not big cnough to hnndlc. They use lhac 
so tbcy can move: tbe p i n  around also is my 

Q Righf I agroc. And I think that thnt's Lroc. And I 
think it's a sad situation brrau& so many pcoplc nrc 

going to looc so much money. But tbc botfmn Iioc hx is 
Ihac &zzc am otba optiniam availnbk, aod pcrhaps this 
is tbc Lasi s c r d  and least p m t a t i w  for tbc f ~ m c r  
himrcu. 

A Well, that's probably true. 
Q You know, I guzw for rnyscU, I probably woul&'t rirk 

anytbing like that, but - 
A Well, I bed lots of questions as to tbe fact why wasn't 

this guy. Mr. Muldcr, required to have a larger bond. 
CHAIR%V BLW  be bond is estnblishcd by sUlc Inw. 

Q And thc Icgislahtre. 
A Rinbt. But in this case what is 50,000. 

A I don't know what be has got Idt 
qwdoo for cbz bunk 

Q WcLl,Idoa'tlnroviftbcbsotr 
~ . ~ . A n y o l t u q u c s ~  

That would bc a 

E X A W A S I M  BY COMMBSl~FR SZLWX: 

Q Bntrightoncbccoll-tthstyonrigooddid-itsayl 
it'snotcovaulorproiatd Wcnynn-  

A W& it says it's not c o v d  by a bond. But cbat's nU 
12 hc had to offa. What c l x  was I going to sign? 
13 Q Well - and your alknmtivc wns to find motbm 
14 dcva(or7 

15 A That's huc. But hey rill - I mld you &at is pretty 
16 standard form. I think all elevators w i t  
17 Q ILhinkit'sastandrPdform, butIthinltbatit 
18 oKcm - it caya right oa Lbc form ihat yon arr; lraving 

19 i t  cbtrc naprokdd And I think that option is 
20 .wilablc at all clcvators. but &zzc MC o k r  options 
21 that arc also tbal am mom scfm nMiInbIc at all 
?.l dcvaton. 
23 A You nrc probably ri&t But 1 mcnn if you ask s o ~ b o d y  

- 

BURG: is cxnctly right 

with b t  What would be thc right sizc? 
A Well. I would think cbat would kind of go with his - 

it's my undcstanding rhnt his bnlancc sbccl cvcn s h o d  
a 90,000 dollar loss. I would think be surely should 
have had a much larger bood You know, I LWC if you 
look at his balance s k c t  or financinl sta-t. o m  M 

l k o h -  
CNAIRWY BURG: gut tbe problcm is nothing you had is 

c w d  by bond, rn it wouldn't h a n  madc any diffamce 
if hc had n million dollar bond. 

A Well, tbnt's - mnyk. B a c a w  a lot of thac should be 

covered by &bond. I xr &ax is a lot going on cbac 
thnt should be c o v c d  by this bond. 

Q But thc bond was only 50.000 dollars dcpeoding on whic 
bond And ooc guy shady haJ a 65.000 dollar claim. S 
tbc bood is no1 adoquab. 

A Cwrst.  But this guy sent in a finuncial slnlemcnc 

bnlanu. sha l  lo the PUC 1 belicva nnd it sbourd n 
9 0 , W  d o h  loss. I think boltom line on tbnt bnlnncc 
s b  will shown 90.000 d o h  n year loss. 

MS. U'IEST: MY otbu que~tions? 
COMMISSIONER NELSON: NO. 

A 1 guess another thing I guess is if hc is issud 
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1 to acquire their information instead of outside, you 1 
2 know? You can make Lhat look anyway you want. 2 

3 .w. WEST: Anything f&? 3 
4 THE m E S S .  SO.  4 

5 MS. WEST: Thank YOU. S 

6 (Witnessexcustd) 6 

7 .w. w~sr: were there any other potential claimants 7 
8 who would like to make any - have any testimony at this 8 

9 rime? 9 
10 L>irr)R?ZRED VOICE: .W. Chairman, I would like to 10 
1 I know, I was me of the ones that had grain in h, and 1 1 

12 sold it and never got paid. I sold right theK on the 12 

13 5th of January. Now, apparently I'm going to lose about 13 

14 half of i t  Where did it go? Somebody has it got it. 14 

15 Who's got it? lhal corn did not fall in a big hole. It 15 

16 disappared Somebody bas got it. Somebody made a 16 
17 profit on it. Where is it? 17 
18 m. w m  I don't think we can answer those 18 

19 questioas. Tne only pason is perhaps Mr. W e ,  but I 19 

20 dm't  think k bas an annver either. Is there anyone who 20 

21 would like to give any testimony? 21 
22 m rn I could give some response to you. My 22 

123 understanding was be was d i n g  a lot of that grain 23 

124 before we had a cbance to lo& him up, so a lot of that 24 

25 stuff could have got sold beforc we got our f i t  25 
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MR. R ~ X  IT h i s  witness is going to mnke a I 

stntanent, Lh~n I would nsk an opportunity to cmss 
examine. 

MS. WEST: ~f you an: going to make a stalmcnt, we 
arc going to have to swenr you in and you will be subject 
to questioning. 

,MARQUARDT: okay. 
MS. WEST: m ' t  appear to be anyone else who 

would like to testify at this point? 
MR .WQUARDT: Again. may I ask that I p t  an 

opportunity to counsel and send a staliment to the PUC7 

MR. m K :  I would object. 
MS. WEST: I Lhink there would be an objection 10 

that because then t h ~ m  would be no opportunity for cross 
examination of that statement is the trouble. 

b y  other potential claimant have any lcsiiony k y  
would like to give at this point? LT not -- 

COMMISSIOSER SELSOX: I have one mom question for 
Mr. Knadle. Can I have him back? 
.a. WEST: sure, I was going to ask if Mr. F d e r  

had any rebuttal or further testimony. 
BOB KNADLE, 

recalled as a witness, having been previously duly sworn 
testified further as fouows: 
OVLMISATION BY COMMISSIONER NELSON: 

Q Mr. Knsdcl, b a d  on Lbc nxords Lhat you rcvicwcd, Lbc 
company's records, you wcrc able to reconcile thc ncnlc 
tickctr and grain bank and all thc otbcr idomation Lbal 
is financially applicable ta this grain clcvakw. 
Woaldn't it also bc - it w d d  bc possible to go back oo 
August 24th and in  lhc moo& of Angust and m what 
tk - if thc company was d y  A&y in August or 
wbctkz or not it wasn'k rigbf bascd oo lhck records? 

A W t  I m i d  in this is basicnlly - 
Q I'm not asking whnt you m ' c w d  I'm nsking would it b 

possiblc Lo rcvicw thc ncords and &@mine that in 
August or on August 24th or kmabouts that lh is  mpn] 

was financidy A-okay or not A d b y ?  
A If thox ncords wac nvailnblz yes, it would bc. 
Q My quation is sn thcy avnihbl7 

.m F~WER: I a n  d i m s  that for tbc Commission 
if thcy would like. 

COMMXSSIOSER ITISON: 80s Bob know chis? 
m m I don't think bc dm. I hove all of 

M c h k  Fad & Fertilitcr's account scalcrncnu from tbal 

p a i d  of time. At b c  cnd of may monlb - I lwkcd. 
nnd at tbc cnd of c v q  month. he hnd n positivc bnlnncc. 
Evcn chougb lhcrc wns bouncing, chc bnnk wns atcnding 
crcdil to him. At chc n d  of cvcry monrh 1 snw n 



2 we will certainly kesp you informed of m y  or the 

6 rhcseimrts? 

DAVGAARD: I would like that option. 
.MR mx: I would. 
MS. WIEST: m's go off record and we will t& 

on optional rcbunnl by Mr. F i  
on Staff one wxk fmm sayice or !be 

n u m b .  w h  lhcy cnmc from. d cclpa. 

~e said br is a ilat fcc (bnt can k 

18 imo ttr Commission mal and cvcrybody will get an 
19 oppornmity ro look at onytbing else lbat corns in. Is 

20 ~ ~ ~ r b a c s h 0 U l d c o r n c b d o n : t h c  

21 Colmnission st this point7 

Page 11 
sr~n OF nhyor~ ) 

P CERTmCATE 

L Kmy L a n s  Cnm Rcpcnlu in thc nbovennmcd 
County and Stat, certify tbat rb: nbo-titlcd 
p d g s  wcn rcporml by me, and ttr foqoing P w  
1 - .  inclusive, use a uuc and c o m t  transcript 
of my stnotype no&. 

D a d  nt Sioux Falls. Soulh DakoU, lbis - dey 
of Mny, 2001. 
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Attorney at Law 
Blackburn, Stevens & Miller 
P. 0. Box 753 
Yankton, SD 57078 

Re: In the Matter of the Grain Dealer's and 
Public Warehouse Licenses of Freeman 
Fertilizer Co., Inc. dba McCook Feed & 
Fertlizer 
Docket GD01-001 

Dear Counsel: 

Enclosed each of you will find a copy of Brief in Support of Staffs Recommendations 
'with reference to the above captioned matter. This is intended as service upon you 
by mail. 

Very truly yours, 













Given that there were no objections to this testimony and no evidence introduced which would 
contradict Mr. Knadle's recommendations, staff here argues that these are the valid claims against the 
grain bank inventory. Staff recommends that these claimants receive the value of these claims out of 
the proceeds of the liquidation of the grain inventory and the grain warehouseman's bond. If there are 

enough proceeds to satisfy all claims, staff recommends that proceeds be distributed on n pro rata 

-42. GR4IN BANK - OATS 

Exhibir 2M provides a summary of all claimants that Mr. Knadle determined were properly 
categorized as grain bank for oats (T-33-18). His recommendation was as follows: 

there were no objections to this testimony and no evidence introduced which would 

of  the liquidation of the g a i n  inventory and the grain warehouseman's bond. If there are not 
roceeds to satisfy all claims, staffrecommends that proceeds be distributed on a pro rata 

Bl. OPEN STORAGE - CORN 

Exhibit 2C provides a summary of all of the claimants that Mr. Knadle determined had valid 
at would qualify as open storage (T-24-12). Mr. Knadle's recommendations were as follows: 

eber has a valid claim in the amount of 3,146.06 bushels (T-24-17). 
eubert has a valid claim in the arnount of 7,327.77 bushels (T-24-24). 

armer's National -Nagan0 has a valid claim in the arnount of 704.30 bushels (T-25-5). 

that there were no objections to this testimony and no evidence introduced which would 
Mr. Knadle's recommendations, staff here argues that these are valid open storage claims. 

B2. OPEN STORAGE - BEANS 

Exhibit 2H provides a summary of all claimants that Mr. Knadle determined were properly 
ategorized as open storage for beans (T-30-18). His recommendation was as follows: 

Gene Hofer has a valid claim in the amount of 1,626.67 bushels. (T-30-20) 

Given that there were no objections to this testimony and no evidence introduced which would 
contradict Mr. Knadle's recommendation, staff here argues that this is a valid open storage claim for 
beans. Staff recommends that this claimant receive the value of this claim out of the proceeds of the 



liquidation of the grain inventory and the grain warehouseman's bond. If there are not enough 
proceeds to sausfj all claims, staff recommends that proceeds be distributed on a pro rata basis. 







dissemination of false information would spread to other producers and convince them that it was safe 
to enter into these contracts. It appears Mulder was refixing to store grain for producers when he had 
the space, which if true, is a criminal act in violation of SDCL$ 49-43-1 I .  Mulder clearly had a motive 
to anempt to push these contracts in order to get title and to increase his standing with the bank. The 
bank, who will receive this grain if it is not distributed to these producers, clearly had a motive to wait 
mt i l  Mulder's inventory was high to shut his credit down in the hopes of cutting its losses at the 
expense of these producers. The equities in these circumstances swell in favor of allowing these 
farmers to rescind these contracts and the law permits their wishes to be heard. 

Given the statutes at hand, the case law in support ofthis interpretation along with the equities of 
this case, I, as staff attorney, hereby recommend that the Commission recommend to the Circuit Court 
that these contracts be rescinded at the request of the producers. 

3. DISPOSITION O F  GRAIN I F  CONTIWCTS ARE RESCINDED 

Case law is very clear as to the disposition of this grain in the event that these contracts are 
rescinded. In the event of rescission, the law is to treat the parties as if there had never been a contract 
at all. In S & S Trucking v. Whitewood Motors. Inc., 346 N.W.2d 297, 300 (1984) the South Dakota 
Supreme Court mled squarely on this issue when it stated: "It is a well-recognized rule of contract law 
that once a party rescinds a contract.. . the contract is extinguished and there is no longer any right of 
recovery under the contract provisions." Ciring Koch v. Han-Shire Investments. Inc., 140 N.W.2d 55 
(Minn. 1966); Anson v. Grace, 1 17 N.W.2d 529 (Neb. 1967): 17A C.J.S. Contracts $440 (1 963). The 
result then is that the parties will occupy the position they would have occupied had there never been a 
contract. See 12 Williston on Contracts Q; 1455 (1 970); Dusek v. Reese, 1 19 N. W.2d 656 (1 963). 

This principle is not only the law of this state but it is also the law of surrounding states as well and 
is the majority opinion. See Chase Manhattan Bank. N.A. New York. NY v. CIusiau Sales & Rental. 
308 N.W.2d 490 (Minn. 1981); Kracl v. Loseke, 461 N.W.2d 67 (Neb 1990); Funk v. Baird, 6 N.W.2d 
569 (ND 1942). See also C.J.S. on Contracts $492. 

As a result, if there is no contract then there is no clause taking the parties out from under the bond 
protection. title does not transfer and the bank's securizy interest does not apply. It is s taffs  
recommendation that grain inventory which is titled in a producer's name and is merely located at the 
facility would qualify as open storage and I, as staff attorney, would argue that these producers should 
be categorized in the appropriate open storage categories above and should have valid claims against 
the inventory and the warehouseman bond proceeds. In the event there is insufficient inventory and 
bond proceeds, I would recommend payment on a pro-rata basis. 

In the event the Commission mles that rescission is not appropriate, then 1 would follow the 
recommendaticns made by Bob Knadle ar the hearing as follows. 

F1. DELAlXD PRTCE CONTRACTS - CORN 
RECOMMENDATIONS IN THE ALTERiiATIVE 

StaffExhibit 2F provides a summary of all claimants that Mr. Knadle determined were properly 
categorized as delayed price contracts on corn (T-28-16). Mr. Knadle's recommendations were as 



a Farmers National Graham has a valid claim in the amount of 2,200 bushels (T-28-19). 
a Farmers National OttIJackson has a valid claim in the amount of 4,285.21 bushels (T-28-24). 
a Leroy Klockman has a valid claim in the amount of 1,827.86 bushels (T-29-4) 
0 Farmers National Nagano has a valid claim in the amount of 3,730.36 bushels (T-29-8). 

Helen Eide does not have a valid claim since her check cleared the bank on 1/9/01 (T-29-15). 

Given that there were no objections to this testimony and no evidence introduced which would 
contradict Mr. Knadle's rtcornmendarions, staff here argues that these are delayed price contracts on 
corn claims. According to these contracts, the title to the corn transferred to McCook at the time of 
delivery and the contract is not covered by the bond. See Staff Eshibits 1 Q, IP, lD, 1 S and 1V 
respectively as to claimants. The bank is clairnirig a security interest in the inventory and has 

reference herein. Unless some other priority security interest is proven or the contract voided, staff 
recommends that this category of claimants have no interest in either the inventory or the bond 
proceeds. 

Exhibit 2L provides a summaxy of all claimants that Mr. Knadle determined were properly 
categorized as delayed price contracts for beans (T-32-2). His recommendations were as follows: 

a Leonard Buehner has a valid claim in the amount of 408.14 bushels (T-32-5) 
Helen Eide has a valid claim in the amount of 973.87 bushels (T-32-14) 
Farmer's National Ott/Jackson has a valid claim in the amount of 71 9.06 bushels (T-32-20) 

0 Farmer's National Graham has a valid claim in the amount of 700.00 bushels (T-32-25) 

I invalid. Mr. Jensens's claim will be addressed in more detail below. 

I Other than the testimony of Mr. Jensen, there were no objections lo this testimony and no evidence 
introduced which would contradict Mr. Knadle's recommendations. Staff here areues that these are I 

Exhibits HF1 through 7, attached and incorporated by reference herein. Unless some other prioritv I 





111. THE CONTRACTS OF ALVIN SCOTT, LUCILLE HELMBRECHT, JEFFERY SCOTT, 
TIiM JENSEN AND RICHARD HOFFMAN ARE INVALID CONTRACTS 

A. FACTS 

1 .  THE CLAIM OF ALVIN SCOTT 

On his claim form Alvin Scott wrote: "I intended to store the soybeans at McCook Feed and 
Fertilizer and to make the sale and set the price sometime after harvest. I inquired about a warehouse 
receipt and Mr. Mulder indicated they were not available." Staff Exhibit 1Z. Being aware that SDCL 
449-43-1 1 makes it a criminal act under certain circumstances to refuse to store grain, the claim of 
Alvin Scott was not categorized so that further evidence could be gathered regarding the validity of his 

Prior to harvest, Alvin Scoa (Alvin) testified that he had some reservations about whether or not he 
as going to place grain in the McCook elevator. He was concerned about whether he was going to 

e financial stability of the elevator (T-46-21). Alvin inquired about this with an employee 
by the name of Lloyd Langley (Langley), who told Alvin he was going to have to speak 

er (T-46-12). He set up a meeting sometime around August 24,2000 at 4:00 p.m. for a 
umber of farmers to attend (T-46-16). Mulder was not at the meeting, but Ray Marquardt 

to continue to do business with McCook and assured the farmers in attendance that the 
n was solvent, fine and had no problems (T-77-11). As a result of these assurances Alvin 

In August, Alvin also began discussing warehouse receipts with Mulder (T-48-15). At that time 
lder told him that he did not plan on issuing any warehouse receipts this year (T-48-24). Alvin 
mpted numerous times to get warehouse receipts, however Mulder refused to give him any (T-49- 

. At one point Mulder even told Alvin that he was not qualified to issue warehouse receipts (T-47- 
). Eventually, based on the assurances that the facility was in good financial conditions combined 
th Mulder's refusal to give him storage, Alvin entered into a delayed price contract (T-49-18). On 

ccasion that Alvin attempted to obtain a storage contract, to his knowledge, there was room to 
grain. (T-48-18, T-49-2 &: T-52-1 I) No testimony was presented to suggest that the facility 

in suitable condition to store grain. Ultimately the McCook facility failed and Alvin was 

661.71 bushes of beans at the McCook facility. Staff Exhibit 2 0  

2. THE CLAIM OF LUCILLE HELMBRECHT 

The claim of LuciiIe Helrnbrecht was also placed by staff in the uncategorized grouping for the 
e considerations that Alvin Scott's claim was (T-34-11). Lucille Helmbrecht is Alvin's landlady 

and he also placed some of her crop in the McCook facility (T-45-17). Alvin knew that Lucille wanted 
to store her grain (T-50-20j, but he was unable to get a storage agreement for her just as he was unable 
to get storage for himself (T-5 1-1 8). As was the case with him. but for the assurances that he received 
that the facility was in good financial condition and Mulder's refusal to give storage, he would not 
have entered into the delayed price contract on behalf of Lucille (T-5 1-25). 



Bob Helmbrecht (Bob) is Lucille's son. Bob handles all of Lucille's financial affairs (T-56-6). 
When he received the delayed price contract in the mail he immediately called up Mulder asking why 

price contract was a "better deal" (T-57-1). But for the fact that Mulder refused to allow 
his grain in the elevator, Bob would not have entered into the delayed price contract with 

int, the grain was already in the elevator (T-57-7). Lucille stored a total of 2,397.51 bushels of corn 
the ~McCook facility. 

3. THE CLAIM OF JEFF SCOTT 

On his claim form, Jeff Scott wrote, "My intent was to store the corn and soybeans at McCook 
Feed and Fertilizer and sell them at a later date. I asked Mr. Mulder several times about warehouse 

ing to p i t  storage in certain circumstances is a criminal act, the claim of Jeff Scott was not 
gorized so that further information could be gathered surrounding the validity of his contract (T- 

his fsther Alvin, Jeff Scon (Jeff) intended to store his grain at the McCook facility (T-62- 
ith his father, Mulder refused to permit him to store the grain at the facility, telling him that 

yee, Langley, where he and other farmers were assured that the facility was in fine financial 
(T-61-14). Langley. Mulder's employee, was present when these assurances were being made 

7,172.15 bushels of corn and 6,835.60 bushels of beans at the McCook facility. Staff 

4. THE CLAIM OF TIM JENSEN 

contract transferred title (T-104-1). At the time he signed that contract, Tim's intent was 
to store the grain and he had no intent to transfer title (T-103-25). Tim testified that he did not 

eturned for non-sufficient funds. Staff Exhibit 2L, (T-I 05-24). 

5. THE CLAIM OF RJCHARD HOFFIMAN 

Like the other claimants, Richard Hoffman (Hoffman) was at the meeting called by Langley. He 



wiser to store the grain or what other options were available. Mulder stated that the only option 
available was a delayed pricing contract (T-69-1). Approximately seven to ten days later Mulder came 
to Hoffman with a delayed pricing contract completely filled out with the exception of Hoffman's 
i-ature (T-69-9). Hoffman looked over the contract and asked Mulder about the clause that excluded 

taff Exhibit 2N. 

B. THE COXTRACTS OF .4LVIN SCOTT, LUCILLE HELMBRECHT, JEFF 
SCOTT AND TIM JENSEN ARE INVALID FOR FRAUD 

1. STATEMENT OF THE LAW 

4 53-4-4 states that fraud is either actual or constructive. Actual Fraud is defined in 8 53-4-5 as 

d in relation to contracts consists of any of the following acts committed by a party to 
or with his connivance, with intent to deceive another party thereto or to induce him to 

"Constructive fraud consists: 
( I )  In any breach of duty which, without any actually fraudulent intent. gains an advantage to the 
person in fault or anyone claiming under him, by misleading another to his prejudice or to the 
prejudice of anyone claiming under him; or 

It is my position, as staff attorney, that the conduct of Jeff Mulder on behalf of McCook Feed and 
Fertilizer, if not actual fraud, constituted constructive fraud. 

2. ARGUMENT FOR FRAUD IN THE CASES OF ALVIN SCOTT, LUCILLE 
HELMBRECHT, JEFF SCOTT AND TIM JENSEN 



Fraud is never presumed and must always be proven by the party asserting it. This does not mean 
that fraud will always be proven by positive or direct evidence. Facts and circumstances may be . - 

which can allow fraud to be inferred. "To secure avoidance and rescission of a property sale, 
it is incumbent ... clearly to esrablish that there was expressly or by course of conduct 
misrepresentation or concealment of a material fact that they were induced thereby to [make an 
weement l  which would not otherwise have been made. Breneman v. Aune, 44 N.W.2d 21 9 (1 950) 

In the present case we do not have a smoking gun whereby Jeff Mulder has admitted he committed 
fraud on these producers. We do have a course of fraudulent conduct and a misrepresentation of 
material fact, which induced these farmers to enter into their contracts. Mulder had to be aware that 

had Ray Marquardt convey the misrepresentations does not make them any more truthful. Lloyd 

bring their grain to the elevator come harvest. Each of these producers testified that they were 
mncerned that the elevator was in bad financial shape and were induced to bring their grain to the 
elevator as a result of that meeting. Yet a mere five months later Mulder's continued financial ~ e r i l  

to bring their grain to him. Mulder lied. The fact that he used Marquardt and his employee 
to carry out that lie does not mean he didn't make misrepresentations to these farmers. I 

it. If these facts are true. and there is no testimonv to the contrarv, then Mulder committed a criminal i 

This begs the question: should a person be permitted to commit a criminal act to induce a person 
to enter into a conwact and then receive the benefit of that contract? The case law on this is clear and 
convincing. No. When Mulder said he could not store the grain he committed a crime and he lied. 
He committed actual fraud. Actual fraud is the suggestion of a fact which is not true by one who does 
not believe it to be true. Actual fraud is the suppression of that which is true by one having knowledge 
or belief of the fact. Actual fraud is any act fitted to deceive. All of these are covered under the 
definition of actual fraud. He suggested that he could not store the grain and that was not true. He also 
could not have believed it to be true since the grain was already stored in the elevator. He suppressed 
the truth of the matter, which is that he was obliged to store their grain by statute. He intended to 
deceive. 

Facts very much in parallel with this can be found in Johnson v. Berry, 104 N.W. 11 14 (1905). In 

refused to pay Johnson for the work, Johnson sued. The court rtfused to enforce the contract because 



Johnson had committed a misdemeanor by not getting the bond before threshing the field. The coun 
stated: "Questions upon illegal contracts have arisen very often, both in England and in this country; 
and no principle is better settled than that no action can be maintained on a contract, the consideration 



The faas  in Hauck were that the plaintiffwas tricked into signing a mineral deed when he believed 
that he was signing a lease for oil and gas. The defendant handed him a mineral deed and told him that 
it was a lease far oil and gas. The defendant attempted to defend on the basis that the contract was 
right in fiont of him and the plaintiff could have read it at any time. The court refused to allow the 

In the present case, Tim Jensen testified that he went to Mulder and asked for a storage contract 
and was given a delayed price contract. He testified that he did not know that the contract he signed 
transferred title to Mulder and merely signed it as proof that he had his grain in the facility. Clearly it 
was fraudulent of Mulder ro hand Jensen a delayed price contract when Jensen had made it clear thal 
he was seeking storage. This is no different than handing a person a mineral deed when he has asked 
you for an oil and gas lease. For this reason, staff here argues that Mulder committed fraud in the 
e x d o n  of that document and his contract should be deemed void. Per the argument, above his ga in  
would revert to open storage. 

D. THE CONTRACT OF RICHARD HOFFMAN 
IS INVALID FOR FRAUD IN THE EXECUTION 

e agreement he made or to allow him to admit that he signed jt but did not read jt or know 
ns would absolutely destroy the value of all contracts. Marilyn Clark Lucero. Vs. 

ever signed one before? 

contract is not truly significant because if Hoffman finds he does not like the way this agreement 
works he can merely come and pick up his grain. That was not true and Hoffman would not have 
signed that contract but for the fact that Mulder took advantage of his superior knowledge and 
misrepresented the operation of the contract to Hoffman, who had never signed one of these contracts 

who does not believe it to be true". The statute does not state that the 





ADDENDUM A 





















































Assembly Sheet - Beans 

Scale ticket Dale pet Pounds Gross Bu. Test 1 ,  Moisture Net Dollars Comments Trucker Name 

118 05/31/2001 50500 841.67 1 57 9.6 $3,140.93 6% corn Ray- #30 

119 05/31/2001 50830 847.17 1.9 56 9.9 $3,458.91 Bob- #I9 

120 05/31/2001 50770 846.17 
121 05/31/2001 52860 881.00 1.5 56 10 $3,611.57 Bob- #I9 

211 06/01/2001 48500 808.33 1 56 8.3 $3,330.33 20% Splits Paul- Jake Tckg 

212 06/01/2001 49160 819.33 0.8 56.5 8.4 $3,375.65 20% Splits Paul- Jake Tckg 
213 06/01/2001 48900 815.00 0.8 57.6 8.5 $3,357.80 18% Splits Paul- Jake Tckg 

214 06/01/2001 48160 802.67 0.9 55.5 8.5 $3,306.99 15% splils Paul- Jake Tckg 
53640 894.00 $3,683.28 18% Splits Glanzer 

216 06/04/2001 56000 933.33 $3,845.33 17% Splits Glanzer 

217 06/04/2001 51660 861.00 
59520 992.00 
51780 863.00 
56620 943.67 
52320 872.00 

Jim Hansen 























Dakota Public Utilities Commission Meeting 

State Capitol Building, Room 41 2, Pierre, South Dakota 

N O T .  ffyou wish to join this meeting by conference call, please contact the Commission at 605 
773-3201 by 5:00 p.m. of; June 25,2001. 

GW1M)I IN THE MATES? OF THE GRAIN DEALER'S AND PUBUC WAREHOUSE 
UCENSES OF FREEMAN FE#TIIlZER CO., INC. DBA MCCOOK FEED AND 
FEKllllZER (TransportationMlarehouse Director: Bob Knadle. Staff 
Attorney: KeIty Frazier..) 

On March 8,2001, the Commission filed with the McCook County Clerk of Courts a Petition To 

14,2001, the Commission received a request from Dakota Valley Grain LLC to settle 
a shortage in the Soy Bean inventory when the contract was entered into on May 22, 

TODAY, &a// ft~? Commission grant the Motions fo Reopen for Further Evidence? ALSO, how 

PuMc UtlBLss Cornmksobn Agenda, June ZG. 2001 
~~ V n W I ~ P b u o l ~ ~ h t m  

Prom SD 675M4070. T.bphonr (WS)m32LX, Comumw Ho(lins. 1400432-178% FbX: (WS)i'?'3-3809 



SOUTH DAKOTA PUBUC 
UT~UTIES COMMISS~ON 

TbC-Commi;sion h e  bccn'appoinred 
receiver of the gr;un Inventory at is hereto attached, ~ c C o o k  F d  &-Fertiljztr at,Wrota. 

d newspaper for on Smlh Dakola. and bas bcen. anthorizcd 

e fees charged for publishing 
of $1 1.73 insures solely to the 

f the Freeman Courier, that no 
ing for any division thereof 
other person whomsower, and 
the rate for publishing legal 

spondby M q  18,2001. 























Professional Contribtnins: 

S h e ,  Ricbvd C "PAC and Divcrsificarion in Arizona Crop F U J ~  Pruduclion" Unpuhlishcd MS. 
W, University of &om, 1971. 

WiMcnnutc& Johq Rirbard Sham and R w l  Gum, "Rkk and Diversification in h r i z a ~  Crop lanu. 
Planning." m s i v e  Axriculture in Arizoru 3 Part Series. Vol. W I ,  NO. 5, 1371; No. 6 ,  
1971; and VoL XX'IV, No. 1, 1972. College of Agriculture, University of hkmn Tucson, 















She. Richatd C. "Free t o  Snrrzrd--Dr Fail, Poiish Adjustment to Capitalism." Paper p m n w d  ar 
Puslgnduace marketing Sympnsiurn Agricukurnl University, 'Economics Institute, Lubhi, 
P o h d  h h c h  26,1993. 

Shanc, Richard C. "Currkulum Rcvkw, Lnrerhculty Xh~dy Program in Agri-business Manngcmcnt." 
A g r i d r d  Univcrsirj, Lublin. Poland. April 6, 1993. 

Shane, Richud C. "Rrvicw and Evaluation ortllc C u r r i d  of POS Graduate Study in Marketing 
and Agribosinrss M q c m c n t . "  Agricultml University. Lublin. Poland. April I 993. 

Shane, Ricbrd  C. "Wheat Price Outlook" Economics Co~mculalur Nu. 322. Economics 
D e p m m t ,  SUSU, Brookings, SD. Junc 16,1993. 

S k .  Richard C. "Markctine Agricultural Products, Training Modulc Rcport.' Polish Awtriclu~ 
Ex~rnsiDn Project Warsaw, I . n h h  A&ricultural university, Lublin, Polnnd. July 1993. 











McCOOK FCED & FERTILIZER - 



McCOOK FEED & FERTILIZER - 
Canlstota, South Dakota 





DAKOTA VALLEY GRAIN , - 
P.O. Box 357 

Marion, South Dakota 57043 

SELL ON ARRIVAL 

STORAGE 

COMMENTS: 

SCALE TKKET NO 

- 
GROSS POUNDS 

-9 77PD 
IARE POUNDS 

292 ta 
NET POUNDS 

s- 0, Sd'v 
GROSS BUSHELS 

- J ? . Y a -  NET BUSHELS 

.AMNO NO. J .  

'REIOHT BILL 

DATE 

SCALE TICKET NO 

DESTINATION WGHT. 

A 
FREIGHT CHARGES 

L 
CARRIER TO BE FULLY RESFQNSIBLE AND ABSOLUTELY LIABLE FOR ANY LOSS OR DAMAGE TO THIS DESCRIBED CARGO REGARDLESS OF THE 
CIRCUMSTANCES OCCASIONING SUCH LOSS rh. c M b r  .cknowkdgss rocslp( d and mr &Fyor ncknowkdp.~ defnory m c u r m  of kmd, g r a d  snd ~ u d r ( y  doscnbed wheh csrriar shall dlbvsr m dasllnaf~on shown 

DAKOTA VALLEY GRAIN CARRIER 
SHIPPER 

ADDRESS 
LOADED BY 

11 WHITE - Elavsmr COPY 
21 YELLOW - Ds~llnatlon CODY BY ' 31 PINK - Trucksrs COPY 
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DAKOTA VALLEY GRAIN 
P.O. Box 357 
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CIRCUMSTANCES OCCASIONING SUCH LOSS. 
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MERU A JOHNSON 
RKWRD 0 GREGERSON 
WILLIAM G TAROR 
W W M  P N L L E R  
W A R T  L TlEDE 
WAI P 'MIWSEN 
BFIADLEY C GROSSENBURG 
JAHCS H WEDERRlCH 
COHC: H HAPALDSON 
J G SHULR 
ROCIER W DAWGAARD 
FREDERICK M EKnYlSlLE 
DAWD C KROON 
HARK 4. WELTER 
,JAMES E. MOOQE 
WISTINE KREmR O'CONNEU 
EUZABmi A LEWIS 
llHOTH*R SHATUCK 

Bv Federal Espress 

WOODS. FULLER, SHULTZ & SMITH P.C 

LAWYERS 

300 SOUTH PHILLIPS AVENUE. SUITE 300 

POST OFFICE BOX 5027 

SIOUX FALLS, SOUTH DAKOTA 571 17-5027 

TELEPHONE (605) 336-3890 
TELECOPIER (605) 339-3357 

E-MAIL: rdarnsaar~ilwfss corn 

June 29,2001 

South Dakota Public Utilities Conlrnission 
State Capitol Building 
500 East Capitol Avenue 
Pierre, South Dakota 57501 

Re: In the Matter of the Grain Dealer's and Public Warehouse Licenses 
of Freeman Fertilizer Co., dk la  McCook Feed & Fertilizer 

I PUC Docket GDO 1-00 1 

Gentlemen: 

I am enclosing Brief of Home Federal Savings Bank in Opposition to Staffs 
Recommendations for your consideration. Copies of the Brief have been sened by mail 
upon Attorneys Kelly Frazier and Mike Fink. Please file this original document in your 
records. 

Sincerely, 

Enclosure 

Roger W-. Damgaard U 

EGElUE 
JUL 0 2 2001 



WOODS, FULLER, SHULTZ 8 SMITH P.C 

LAWYERS 

300 SOUTH PHILLIPS AVENUE. SUITE 300 

POST OFFICE BOX 5027 

SIOUX FALLS, SOUTH DAKOTA 571 17-5027 

TELEPHONE (605) 336-3890 
TELECOPIER (605) 339-3357 

E-MAIL: rdarnoaar@wfss.com 

June 29,2001 

Mr. Kelly D. Frazier 
Staff Attorney 
South Dakota Public Utilities Commission 
500 East Capitol Avenue 
Pierre, South Dakota 57501 

Re: In the Matter of the Grain Dealer's and Public Warehouse Licenses 
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In the Matter of the Grain Dealer's and 
Public Warehouse Licenses of Freeman BRIEF OF HOME FEDERAL 
Fertilizer Co., d/b/a McCook Feed & SAVINGS BANK IS 
Fertilizer. OPPOSITION TO STAFF'S 

RECOMhlENDATIONS 

Home Federal Savings Bank ("Home Federal") submits this brief in opposition to 

certain recommendations of the Staff of the Public Utilities Commission ("Staff') 

regarding the disposition of claims filed in conjunction with the receivership of Frecmzn 

Fertilizer Company, Inc., d/b/a McCook Feed and Fertilizer ("McCook"). This brief is 

also offered in response to the Brief of Alvin Scott, Jeff Scott, and Lucille Helmbrecht. 

FACTS 

McCook is a grain warehouse located in Canistota, South Dakota, and formerly 

operated by Jeff Mulder ("Mulder"). During the time in question, McCook was duIy 

licensed by the Public Utilities Commission ("Commission") as a grain dealer and as a 

public grain warehouse. McCook was also bonded in compliance w:ith South . Dakota . law 
. . 

for the period of July 1,2000 through June 30: 200 1. McCook possessed a $25,000.00' 

warehouse bond and a S50,000.00 grain dealer's hnnd. 

.4s the 2000 harvest approached, several Canistota-area farmers inquired n.hether 

McCook would be open for grain storage during the upcoming hamest. (Transcript of 

May 3, 2001, Hearing (hereinafter "Tr.") at 46.) Apparently, some farmers lvere 

concerned about the financial status of the McCook elevator because of rumors that it 
I 



was suffering financially. (Tr. at 46.67.) These concerns \\.ere csprcsscd to Lloyd 

Langley, a McCook employee. (Tr, at 46, 7s.) Becausc Mr. Lnnplcy had no k n w  lcdgc 

himself of the financial condition of the eletxtor or whetlicr it  would tnkc grain during 

the 2000 hanest (Tr. at 54, 62), Langley arranged an August 24, 2000, infomationdl 

meeting for all interested farmers. (Tr. at 46,67, 78.) 

In attendance at the August 24 meeting were Langleq and several area farmcrs, 

including Alvin Scott, Jeff Scott, and Richard Hoffman. (Tr. nt 7 1 .) Also at the n~ceting 

was Ray Marquardt, who owned sellera1 successful elevators and \\.as considering 

entering into a partnership or similar business arrangement tvith Mulder involving the 

McCook elevator.' (Tr. at 68.) Mulder \yas not at the meeting. (Tr. at 71, 75.) 

Marquardt controlled the August 24 meeting. (Tr. at 54, 61 .) He told the farmers 

that he was considering a business arrangement with the McCook elevator and that the 

elevator was currently in sound financial condition. (Tr. at 54, 72.) The record does not 

reveal where Marquardt received his information concerning the financial status of the 

elevator. The record does show, however? that McCook was apparently in good financial 

condition in May and June of 2000. In May of 2000, the Con~mission reissued 

McCook's grain dealer and public warehouse licenses after reviewing McCook's 

financial records. (Tr. at 84-35.) Similarly, in June of 2000. the bonding cornp& . 

renewed McCook's grain dealer's and warehouse bonds following a review of its 

financial records. (Tr. at 83.) 

'Marquardt subsequently purchased and now owns the McCook facility. (Tr. at 

72.) 
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Langley said very little at the August 24 meeting. (Tr. at 54.) Instead, Langlcy. 

like the farmers, used the meeting to learn about the financial condition and the future of 

the McCook eleLrator. (Tr. at 54.) Prior to this meeting, Langley had been "kept in the 

dark" and was unaware of the financial status or the intended future of the elevator. (Tr. 

at 62.) 

Relying on Marquardt's statements, several fanners decided to bring part of their 

upcoming hawests to the h4cCook elevator. (Tr. at 46-47, 72, 76.) . 4 m o n ~  these farmers 

were Richard Hoffman, Jeff Scott, and Alvin Scott, who also intended to harvest and 

oversee the sale or storage of the crops of Lucille Helmbrecht. (Tr. at 45.) 

As han-est drew nearer, the Scotts and Hoffman asked Mulder about the terms 

under which he ivould take their grain. They indicated to Mulder that they preferred 

warehouse receipts and that the McCook elevator only store. and not purchase, their 

main. (Fr. at 47. 60.) Mulder, howeser, told them that nfarehouse receipts were not .- 
presently an option and that, given the price of storage, delayed pricing or deferred 

payment contracts were actually a better deal for the farmers. (Tr. at 47. 56-57. 68-69.) 

Instead of taking their grain to another elevator lvhere they ma} have been able to obtain 

warehouse receipts, the Scotts, Helmbrecht, and Hoffnlan each decided to sign delayed 

pricing contracts with ~ c C o o k . '  (Tr. at 55.) 

' ho the r  Canistota area farmer, Tim Jensen, claims that hc asked Mulder for a 
storage contract and that Mulder gave him a delayed pricing contract that Mulder 
represented to be a storage contract. (Tr. at 103.) Without reading the contract. Jcnsen 

- . ,- * A ?  A.4 \ 
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On February 13. 200 1, Muldcr. on behalf of McCook. cntcrcd into ;I r t~pulnt~an 

with the Con~mission through u*hich blulder surrendered McCook's grain deolcr and 

public grain warehouse licenses and relinquished possession of its facilities. Sotices 

were then sent to all parties that had potential claims against the McCook facility or lo 

the g a i n  still stored at the facility. Sm?eral clainx were filed by farn~ers that had stored 

q a i n  with, or sold grain to, the McCook elevator. Home Federal. ivhich holds a blantct 3 

valid and perfected first UCC security interest in all of McCook's inventor). also 

asserted a claim to the McCook grain 

On May 3,2001. the Commission conducted a public hearing for purposes of 

determining claims against the grain dealer's and grain warehouse bonds and the ?rain 

inventory remaining at the McCook facility. Subsequent to the hearing. the Staff 

submitted a Brief in Support of Staffs  Rccommenrl.~tin~c. In its brief. the Staff concedes 

that, if the delayed pricing and deferred payment contracts are valid. Home Federal has a 

priority security interest in the grain delivered under these contracts and is entitled to the 

grain delivered under them. The Staff, however, contends that the delayed pricing and 

deferred payment contracts executed by the Scons. Helmbrecht, Hoffman. and lensen are 

voidable, or rescindable,' due to Mulder's allegedly fraudulent conduct relating to such 

contracts. Alternatively. the Staff asserts that the delayed pricing contracts and deferred 

payment contracts entered into by the Scotts. H o f h a n .  Helmbrccht, and Jensen, as \yell 

3The terms "voidable" and "rescindable" are substantively identical undcr South 
Dakota law, and will be used interchangeably, along with their relative derivations, 
throughout this brief. Shedd r. Lamb, 553 N.W .2d 24 1, 214 (S.D. 1996). 



Buehner. and Helen Eide, are voidable for fnilurc of considcrntion i~nd prcjudicc to thc 

public interest. The Staff concludes that if these contracts arc ~oidoblc. titlc to thc p i n  

never passed to McCook and Homc Federal's security interest never attached." 

Home Federal submits that none of the delayed pricinz and defcrrcd payncnt 

contracts, including those executed by the Scotts, Helmbrecht, Jensen, and Hoffman. arc 

s ~ b j e c t  to rescission. An essential element of fraud under South Dakota law is a 

contemporaneous intent to deceive on behalf of the alleged wrongdoer. Here. there is no 

evidence of such an intent. Further, these contracts were supported by adequate 

consideration and their enforcement will not prejudice the public interest. Finally, and 

most importantly, even if certain contracts may for some reason be rescinded, such 

rescission does not di1-est Home Federal of its securjty interest in the grain delivered 

pursuant to these cont~ac ts .~  

4The Staffs arguments largely mirror those made in the brief submittcd by the 
Scotts and Helmbrecht. 

'While the focus of this brief is on the vitality of Home Federal's security interest 
in the ga in  delivered under the delayed pricing and deferred payment contracts, Homc 
Federal also contends that its resulting interest in the grain remaining in the McCook 
elevator, or the proceeds of such grain, is not inferior to those claimants that have an 
interest in such grain or proceeds pursuant to open storage contracts. Because grain is a 
fimgible good, there is no way of ascertaining whether the grain that was stored in the 
McCook facility on February 13, 2000, is that which was delivered pursuant to the open 
storage contracts or the delayed pricing/deferred payment contracts. Further, Home 
Federal is aware of no legal principle or case law that gants first priority to the open 
storage claimants. 



A. The Delayed Pricing and Deferred Payment Contracts of the Scotts, 
Helmbrecht. Hoffman, and Jensen May Not Be Rescinded for Fraud 

The Staff first contends that the delayed pricing and deferred payment contracts 

executed by the Scotts, Helmbrecht, Hoffman. and Jenscn are avoidable and may be 

rescinded at the election of the parties. The Staff argues that rescission is warranted 

because these contracts were procured by fraud, thus rendering the contracting farmers' 

consents avoidable pursuant to SDCL Chapter 53-4.6 SDCL 53-3-1 ("An apparent 

consent is not real or free and is avoidable \s.hen obtained through . . . fraud."). 

Rescission is an estraordinary equitable remedy that may be granted only where 

the party seeking rescission has presented clear and convincing evidence that proper 

grounds for rescission exist. See Mattson v. Rachetto, 591 N.W.2d 814, 81 S (S.D. 1999) 

("The equitable relief of rescission, being extraordinary, should never be granted, except 

where the evidence is clear and convincing.") (quoting Verrnilvea v. BDL Enterprises, 

6 ~ h e  Scotts and Helmbrecht at times state in their brief that a contract which is 
based on fraudulently obtained consent is void, rather than voidable. However, South 
Dakota law is clear that where a contract is procured by fraud, the contract is not void. 
but voidable. See Sabbaph v. Professional & Business Men's Life Ins. Co., 11 6 N.W.2d 
513, 518 (S.D. 1962); see also Ivorv v. Reserve Life Ins. Co.. 101 N.W.2d 51 7, 519 
('S.D. i960j ("T'his is the application of the general rule in the law of contracts that where 
a party is induced to enter into a transaction with another party which he was under no 
duty to enter by means of fraud or material misrepresentation the transaction is 
voidable."); Main v. Professional 6L Business Men's Life Ins. Co., 122 N.W.2d 865, 867 
(S.D. 1963). In such situations, an aggrieved party may elect to either rescind the 
contract or affirm it and sue for damages. &e U.S. Lumber, Inc. v. Fisher, 523 N.W.2d 87, S9 
(S.D. 1994) ("If a buyer has been deli-auded, he has an election of remedies available to him. 
He can either rescind the contract, restore what he received and recover back what he 
paid, or he may affirm the agreement and sue for monetary damages."). 



clear and convincing.") (citations omitted). 

W3ere rescission is sought due to alleged fraud, "[tlhc burden is upon the party 

seeking rescission to produce evidence which is clear and convincing that the transaction 

was the result of mistake or fraud. This evidence must clearly and convincingly establish 

that there was, either expressly or by a course of conduct, misrepresentation or 

concealment of material facts." Scotland Vet S u ~ p l y  v. ABA Recovery Service, Inc., 

533 N.W.2d 834, 837 (S.D. 1993) (quoting Northwestern Pub. S e n .  Co. v. Chicago 6 

K.W. Rv. Co., 210 N.W.2d 15S, 161 (1973)). Because the existing record does not 

support a finding of fraud by clear and convincing evidcnce, rescission is not warranted 

and the Staffs recommendation concerning the Scotts, Helmbrecht, Hoffman, and Jensen 

contracts should be rejected. 

1. There Is No Evidence that Riulder Engaged in Actual Fraud 

The principle of fraud in South Dakota is well-established by both statute and case 

law. SDCL 53-4-5 defines actual fraud in-relation to contracts as the making of an 

affirmative misrepresentation, or the suppression of information that one has a duty to 

disclose, with the "intent to deceive another party thereto or to induce him to enter into 

the contract." Thus, to establish fraud under SDCL 53-4-5, the party alleging fraud must 

show that the alleged wrongdoer spoke, or failed to speak when bound to do so, with a 

specific intent to deceive or defraud the other party to the contract. See Engels v. Ranper 



alleging party must establish that the alleged wrongdoer possessed the intent to deceive 

at the time that he made the plcrpol-ted misrepresentations. See Famous Brands. Inc. v. 

David Sherman Corp., 814 F.2d 517, 522 (Sth Cir. 1987) (applying South Dakota law, 

holding that plaintiff failed to establish fraud claim because plaintiff failed to show that 

defendant had an intent to defraud plaintiff at the time defendant made alleged 

misrepresentations); Garrett v. BankWest, Inc., 459 N.W.2d 833, 847 (S.D. 1990) 

(granting summary judgment in favor of' defendant where plaintiff failed to produce 

evidence that defendant possessed contemporaneous intent to deceive plaintiff). 

Applying these principles to the existing record, the Staffs recommendation that 

the Scotts, Helmbrecht, and Woffnlan contracts are voidable for fraud is erroneous 

because there is no evidence that Mulder acted with a contemporaneous intent to deceive. 

Before discussing this decisive issue, however, the szope of the conduct at issue must be 

clarified. 

The Staff attempts to impute to Mulder the statements of Marquardt and the 

silence of Langley at the August 24 informational meeting. Such imputation is improper 

for two reasons. First, there is no evidence that Marquardt had actual or apparent 

authority to speak for Mulder. As for actual authority, there is no testimony that Mulder 

asked Marquardt to attend the meeting on his behalf, only speculation by the Scotts and 

Hoffman that they though Mulder would be at the meeting. (Tr. 78.) As for apparent 

authority, such arrthority can arise only fiom manifestations of the principal (Mulder) to 



third party (the farn~ers) cannot give rise to apparent authorit), on behalf of the agent. 

See Dahl v. Sittner, 429 N.W.2d 458,462 (S.D. 1988); SDCL 59-3-3. Accordingly. - 

because there is no evidence that Mulde~ ever told or othenvise indicated to the Scotts. 

Hoffman, or any other farmer at the August 24 meeting that Marquardt Lvas acting on 

Mulder's behalf. Marquardt cannot be said to have been vested nith appmnt nuthority to 

act for IvIulder. Thus, because Marquardt did not have authority, either actual or 

apparent, to speak for Mulder, Mulder cannot be held responsible for any statements 

made by Marquardt. See Dahl, 429 N.W.2d at 462 (a principal may onl). be held liable 

for the fraud of an agent acting within the scope of his or her actual or apparent 

authority). 

Second, even if Marquardt was accorded actual or apparent authority, the record 

does not support a finding that any of his statements regarding the financial condition 

constituted misrepresentations under SDCL 53-4-5. To qualify as a misrepresentation, 

the party making the statement must believe that the statement being made is not true. 

SDCL 53-4-5(1), (2). Here, there is no evidence that Marquardt did not truly believe that 

the McCook elevator was in good financial condition on August 24, 2000. Indeed, just 

months before Marquardt made these statements, both the Commission and the bonding 

company concluded that the elevator was financially sound. (Tr. at 83-85 .) Marquardt 

may have looked at the same information reviewed by the Commission and the bonding 

company and, like them, concluded that he could safely vouch for the elevator's financial 
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stability. Moreover, there is no evidence in the record evcn ns it  exists t~ow that the 

McCook elevator was in financial trouble in August of 2000. 

For similar reasons, the silence of Langley docs not constitute n tnisreprescntation 

under SDCL 53-4-5. Jeff Scott testified that Langley "was kind of kept in the dark by 

ulder most of the time, so he never really knew what was happening." (Tr. at 62.) 

se, Alvin Scott testified that Langley called the August 21 meeting because hc had 

the same questions that the farmers had regarding the financial condition of the 

evator. (Tr. at 54.) Langley's silence thus was not "the suppression of that which is 

e by one having knowledge or belief of the fact." SDCL 53-4-5. Langley simply had 

knowledge regarding the financial status of the McCook elevator prior to August 24, 

00. Accordingly, Langley's silence at the August 24 meeting does not provide a basis 

r b u d  against Mulder. 

In light of the foregoing, the only statements that can possibly constitute 

'srepresentations attributable to Mulder are those Mulder allegedly made to the Scotts 

d Hoffman concerning his inability to issue warehouse receipts and to Hoffinan and 

Jensen not to worry about certain language in the delayed pricing contract. These 

tements, however, cannot support a finding of actual fraud even if they constitute 

srepresentations because there is no evidence that at the time Mulder made these 

statements he did not fully intend to pay for the grain delivered pursuant to these 

contracts. Indeed, the only evidence even suggesting that Mulder did not intend to pay 



e plaintiffs fraud claim for failure to establish contemporaneous mwii 1" u r r r l v b  

emselves that suggest that Mulder did not intend to perform his payment obligabon 

der such contracts. Indeed, delayed pricing and deferred payment contracts are both 

rnmon in the agricultural industry and beneficial to farmers. (Affidavit of Dr. Richard 

- - -. . r . r  p :-, Exhibit 1 .) Dr. Richard 

Dakota State University 

Shane, Chalrman 

and a specialist in grain 

--- +I. 

cconumtib 

marketing, stated 

..-. ntn-na c h ~ r r r ~ c  at delayed pricing and deferred payment contracts save pruuutiab 1-116 arula5b uL.w6,, 

and load out charges that are often incurred under storage contracts. (Shane Aff. at fl 1, 

7(c),(e),(f).) In addition, deferred payment contracts offer farmers substantial tax- 

aving possibilities, allowing them to defer some of their grain income until the 

following year in order to reduce their overall tax liability. (Shane Aff. at 7 7(f).) Thus, 

there is nothing inherently improper or fraudulent about the delayed pricing or deferred 

'Coincidentally, even if the statements and silence of Marquardt and Langlt 
respectively, were misrepresentations and could be imputed to Mv"-- --".-I 6n . . . . - -,,Am y,n, 

ould not be established. The f 



with a fraudulent intent at the time that he promoted such contracts. 



pricing or deferred payment contracts. Accordingly, the record does not support a 

ding of actual fraud as grounds for rescission of these contracts. 
& 

2. There Is No Evidence of Constructive Fraud 

SDCL 53-4-6 defines constructive fraud as "any breach of duty which, without 

dulent intent, gains an advantage to the person in fault or anyone claiming 

, by misleading another to his prejudice. . ." The South Dakota Supreme Court 

sidered the application of this provision in Seinoha v. Citv of Yankton, 622 

, 740 (S.D. 2001). In Seinoha, the Court held that a claim of constructive 

d cannot arise from an arms-length business transaction because the parties simply 

ave no recognized duty towards one another, as is required to support a claim under 

-6. Accordingly, because the Scotts, Helmbrecht, Hoffman, and Jensen 

ere transacting at arms-length with Mulder, Mulder had no duty to them for 

of SDCL 53-4-6. Thus, the Staffs recommendation of rescission on the basis 

fraud, either actual or constructive, is without merit. 

The Delayed Pricing and Deferred Payment Contracts are Not Avoidable for 
Failure of Consideration or Prejudice to the Public Interest 

The Staff alternatively contends that rescission is proper as to all of the delayed 

pricing and deferred payment contracts (not just those of the Scotts, Helmbrecht, 

offman, and Jensen) under SDCL 21-12-1, which sets forth certain statutory grounds 

r contract rescission. First, they assert that rescission is warranted because the 

suffer from failure of consideration. & SDCL 2 1-1 2- 1(1) (incorporating 

SDCL 53-1 1-2). Second, they argue that rescission is proper because the public interest 



o d d  be prejudiced by allowing the contracts to stand. & SDCL 2 1-1 2- l(3). This 

gument is premised on the allegation that these contracts were procured by h u d .  

As discussed in detail below, the Staffs analysis fails as a matter of fact and law. 

e factual record and governing case law do not support the remedy of rescission in this 

e. Further, even if the recorded supported the rescission of the contracts of the Scotts, 

lmbrecht, Hoffman, and Jensen, there is no evidence whatsoever to justify the 

escission of the other delayed pricing and deferred payment contracts. 





s y s t m .  The Staff, however, fails to explain how the enforcement of n handful of 





ecurity interest in such goods, provided that the secured party is a good faith purchaser 

r value. See. e.e.. Interfirst Bank of -4bilene. N.A. v. Lull. Mf%, 778 F.2d 228,233 

th Cir. 1985) (debtor had sufficient interest in forklifts to support attachment of secured 

arty's sec~~rity interest in the forklifts, despite debtor's failure to ultimately pay seller for 

Chrvsler Credit Corn. v. Fer~uson Pontiac-GMC, S53 P.2d 1282, 1284 

. 1993) (debtor who purchased vehicles with dishonored checks had voidable 

ehicles, which was sufficient to permit the attachment of a security interest in the 

icles on behalf of secured party who qualified as a good faith purchaser for value); 

, 500 N.W.2d 407,411 (Wis.App. 1993) 

or that received property in exchange for dishonored checks held voidable title to 

the property to allow secured party's security 

terest to attach to pope&); Dick Hatfield Chev.. Inc. v. Bob Watson Motors. Inc., 699 

566,57 1-72 (Kan.App. 1985) (same); Central National Bank v. W orden-Martin, 

.E.2d 539,541-42 (I11.App. 1980) (same); Swets Motor Sales. Inc. v. Pruisner, 236 

.2d 299,304-05 (Iowa 1985) (same); Guv Martin Buick Inc. v. Colorado Sprinss 

, 519 P.2d 354,358-59 (Col, 1974) (en banc) (same).' 

'In Continental Grain Co. v. Heritage Bank, 548 N.W.2d 507 (S.D. 1996), the 
uth Dakota Supreme Court was faced with a case factually similar to these cases, 
cept that certain branding statutes were also implicated. The court remanded the case 

o the district court to resolve, among other things, facts surrounding the branding 
tatutes and, based an these facts, whether UCC Article 9 was overridden by such laws. 
d. at 511. Tn a s~ecial  concurrence. however. Justice Konenkarnp opined that Article 9 - - - - -  - -1 

mued the branding laws. Id. at 5 12 (Konenkarnp, J., 
. . 

concurring). Justice Konenkamp 
ed the analysis employed in the line of c&es cited above and concluded that thc 



The New Mexico Supreme Court's decision in O'Brien v. Chandlel, 765 P.2d 

1165 (N.M. 1988), effectively illustrates this rule in a case analogous to the present one. 

, a cattle seller delivered cattle to a debtor in exchange for the debtor's 

mise to pay for the cattle at a later time. Id. at 1166. The debtor then obtained a loan 

m a bank and pledged the cattle as collateral for the loan. Id. The bank duly perfected 

1 ts security interest in the cake. Id. .After the debtor refused to tender payment to the 

sell er for the cattle, the dealer sued to recover the cattle. Id. The bank objected, 

serting that it had a security interest in the cattle and that such interest was superior to 

interest in the cattle held by the seller. Id. 

The court ruled in favor of the bank, concluding that it had a perfected security 

e cattle. Id. at 11 68. In so holding, the court specifically rejected the seller's 

the debtor did not possess sufficient rights in the cattle for the bank's 

urity interest to attach. Id. To reach this result, the court Gust as the courts in the 

es cited in the preceding paragraph) relied upon UCC Section 2-403(1), which states: 

A purchaser of goods acquires all title which his transferor had or had 
power to transfer except that a purchaser of a limited interest acquires 
rights only to the extent of the interest purchased. A person with voidable 
title has power to kansfer a good title to a good faith purchaser for value. 
When goods have been delivered under a transaction of purchase the - 
purchaser has such power even though: . . . (b) the delivery was in . . 

exchange for a check which is later dishonored, or . . . (d) the delivery was: - . - (I 

procured through fraud punishable as larcenous under the criminal'law. ' 

secured party's security interest in the cattle at issue should trump all other interests, even 
that of the seller who never received payment for the cattle, if it could be shown that the 





I ncluded that the bank took free of the debtor's voidable title and possessed a perfected 

t in the subject cattle. Id. at 1168-69. The court stated: 

ecause the goods were delivered to [the debtor] under the contract, he had 
the power to create a security interest in a third party. This interest attached 
even though [the debtor] was found to have committed a fraud against [the 
seller] and thus only had voidable title to the cattle. Section 2-403(1) 
allows certain transferors to pass greater title than they themselves claim. 
Section 2-403(1) gives good faith purchasers of even fraudulent buyer- 
transferors meater rights than the defrauded seller can assert. This harsh 

le is designed to promote the greatest range of freedom possible to 
omrnercial vendors and purchasers. 

analysis applies in this case and compels the conclusion that Home 

perfected security interest in the grain delivered under the delayed pricing 

, even assuming that these contracts are for some reason 

idable. The debtor, McCook, possessed voidable title to the grain pursuant to SDCL 

eral qualifies as a good faith purchaser for value under 

eral is a "purchaser" under SDCL 57A-1-20 l(32); Home 

Federal gave "value" for its security interest by extending a loan to McCook; and there is 

no evidence that Home Federal acted in bad faith in obtaining a security interest from 

cCook. In fact, Home Fe 

leged fraud occurred and a b onitoring of a debtor's account is insufficient to 

upport a finding of bad faith. &Dick Hameld Chev., 699 P.2d at 572. 



Furthermore, once Home Federal's security interest attached, it could not 1 









quantity and quality of grain delivered. The farmer incurs no storage costs 

and has use of the grains' cash flow value which can be invested to draw 

elevator takes title to the grain and moves it through marketing channels. 

@) O n - F m  Storage - the grain is dried to 13.5% moisture (can deliver to 

elevator at 15 to1 5.5%) and placed in storage. The farmer must maintain 

grain quality and is liable for shrinkage. The farmer may hold the grain for 

cash price improvement, hedge the grain (sell futures), cash forward 

contract or HTA contract with the elevator. The farmer bears the risk of a 

rice decline and interest cost on debt continues to accrue. The farmer must 

. .. 

I the grain when demanded due to poor weather conditions. 

(c) Warehouse/Comrnercial Storage -the farmer delivers grain to a facility and 

receives a receipt for a given quantity and quality of grain (1 3.5% 

moisture). The farmer usually pays a minimum upfiont storage charge of 

10 to 12 cents per bushel which is applied to the monthly storage rate of 3 

to 4 cents per bushel. If the farmer does not store for several months the 

upfiont charge remains. The farmer may have to pay a load out charge of 5 

to 10 cents depending on where the grain is stored. The farmer retains title, 

and continues to pay interest but the storage facility owner is responsible to 

I maintain the grain. The farmer is at risk if the warehouse owner encounters 
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these parties to enter into these contracts when he misrepresented that warehouse receipts were 

is arguing that he lied for some other reason, circumstantialiy, staff is a 

g else. The fact that Mulder called the August meeting to entice these 

ucers to bring their grain to his facility is supporting circumstantial evidence of his propensity to 

y and misrepresent the actual operations of his facility. This is further evidenced by 

statement that he did not have the proper federal license to issue warehouse receipts (T-63- 

sue to the agency status of Marquardt and Langley regarding the August 

ng. Clearly, Langley, acting as Mulder's employee, would have apparent authority as far as these 

, to speak on behalf of Mulder. It is also clear from the hearing that these 

rs had a fair deal of faith in Langley, as they refused to impugn any ill will on him, justifying 

7 4). The reality e was generally soft-spoken and could have been left in the dark by Mulder (T-6&- 

sted Langley, acting as an agent for Mulder, a fact not necessarily lost on 

producers also had a trust in Marquarar m a  sraieu LK I I L ~ L U , ~  uluL - r------ 

mewhat comforting, in that he had other facilities that were doing fine and proposed some 

the assurances that the current imanclal conamon 01 UK M U I I ~ ~  aLuulu, -.-----D 

ucers to bring their grain to this facility (T-72-11). Whether Marquardt had direct knowledge of 



vey this lie himself does not absolve him of its untruthfulness. Whether Marquardt knew Mulder 

ied to him is somewhat inconsequential. Marquardt was a messenger. He spoke at a meeting 

ed by Mulder. He misrepresented the condition of the facility on Mulder's behalf. These 

Mulder to receive information regarding the financial status of the 

se information. Any reasonable person under similar circumstances 

have good reason to believe that the information they were receiving was on Mulder's behalf. 

mailed the contents of that meeting in a letter to these producers? The bank might 

rmation was not a misrepresentation because the mailman was not Mulder's 

ot know whether the letter was the truth or a lie. Such an argument is nonsense. 

e novel idea that Mulder did not commit fraud on the basis that, though he 

e lied and committed criminal acts in the inducement of these contracts, the conbacts are still 

use there is no evidence that he did not intend to pay for the grain. The reality is that Mulder 

imple question regarding this argument is whether the potential for a 

which was never actually made, overrides the fiaud and criminality that induced these 

e contracts in the first place. 

ied and said he could not store the grain; he committed fiaud. This fraud was 

and contemporaneous with the inducement to pet these producers to sign the voluntary 

August meeting held by Mulder is further evidence of his propensity to 

of his facility. So too was his statement that he did not have the proper 

license to issue warehouse receipts. 

. There is Evidence o i  Constructive Fraud 



g that there is a fiduciary duty between Mulder and these parties. Staffs position is that all 

y the law, and that duty is owed to society at large. Our statutes forbid 

mctive and actual fiaud. SDCL 49-43-1 1 makes it a criminal act to refuse 

grain under certain circumstances. Constructive fraud is defined as "any breach of duty which, 

ly fraudulent intent, gains advantage to the person in fault or anyone claiming under him, 

g another to his prejudice.. . ." SDCL 53-4-6. When Mulder acted in violation of the 

Dakota law, he breached a duty imposed on all citizens to obey the law and thereby 

d have had under that contract, be it actual or constructive fiaud. 

e Delayed Pricing and Deferred Payment Contracts Are Void fnr Failure of 
Prejudice to the Public Interests 

, 182 N.W.2d 220 (1970) stands for the proposition that courts generally look to 

when considering whether rescission is an appropriate remedy. In the case 

ensen and Hoflinan, staff feels that the previous arguments regarding fraud 

enily justify a recommendation to Circuit Court supporting rescission. Staff 

mmission to a review of those arguments. 

lass, on behalf of Farmer's National, Larry Weber, Helen Eide, Leonard Buehner, Pat 

an, and Leroy Klockman have not claimed fraud or illegalify in their &davits but are 

g rescission on the basis of failure of consideration. StafT would first note that in Olson, Id. 

Court stated that it is merely a "general rule" that courts look for these sorts 

eese 119 N.W.2d 656 (1963), also cited by the bank, clarifies the application 

"One seeking the rescission of a conact  on the ground of the failure, mhisal, or inability of the 
other party to perform it must show that he, for his part, is both able and willing to discharge all the 
obligations which the contract casts upon him." 3 BI.Resc. (2d Ed.) 5 565, p. 1389. 

Furthermore, rescission of a contract is not generally permitted "for a casual, technical, or 
unimportant breach or failure of performance, but only for a breach so substantial as to tend to 
defeat the very object of the contract." 





d, a: its genesis, no contract (void or otherwise) was ever created. See J. Calamari & J. Perillo, 

aw of Contracts 5 1-1 1 (2d ed. 1977). First State Bank V. Hylan, 399 N.W.2d 894 (S. Ct. 1987). 

defines a voidable contract as "one which is void as to the 

the wronged party, unless he elects to so treat it." The distinction here is 

ed void, i t  is as if the contract never existed. This being the case, there could 

fer title to the grain to Mulder. As a result, the security interest of the bank 

here merely refers to the argument made in the previous brief and reiterates that upon 

a contract is voided. "It is a well recognized rule of contract law that once a party rescinds 

nguished and there is no longer any right of recovery under the contract 

Whitewood Motors. Inc., 346 N.W.2d 297 (S.D. 1984), citing Koch v. 

, 140 N.W.2d 55 (Minn. 1966). Stated more concisely by the Nebraska 

"Rescission entails the annulling, abrogation, or unmaking of a contract and the 

e status quo. Wilson v. Misko, 508 N.W.2d 238 (Neb. 1993). ... 'A 

cission amounts to the unmaking of a contract, or an undoing of it from the very beginning, and 

merely a termination ...- Black's Law Dictionary (6' Ed.) at 1306." 

iven this status of the law, the line of reasoning in the bank's brief in this regard is not on 

it begins with the assumption that these contracts are merely voidable. Staff here urges the 

ssion to recommend to Circuit Court that these contracts be rescinded and rendered void. 

1. Specifically as to the Claims of the Scotts', Helmbrecht, Jensen and Hottman. 

These parties have the strongest argument for rescission. The August meeting called by Mulder, 

gal behavior in the inducement of the contracts, combined with his misrepresentations regarding 

ther the federal government would permit him to issue warehouse receipts, all weigh heavily in 

r of rescission or a voiding on behalf of public policy. Staff recommends that the Commission 

commend to the Circuit Court that no party shoilld be permitted to benefit from a contract induced by 







Mr. Mike C. Fink Mr. Roger W. Damgaard 
Attorney at Law Attorney at Law 
Bjorkman & Fink, P.C. Woods, Fuller, Schultz & Smith 
P. 0. Box 444 P. 0. Box 5027 
Bridgewater, SD 5731 9-0444 Sioux Falls, SD 571 17 

Mr. Michael D. Stevens 
Attorney at  Law 
Blackburn, Stevens & Miller 
P. 0. Box 753 
Yankton, SD 57078 

Re: In the Matter of the Grain Dealer's and 
Public Warehouse Licenses of Freeman 
Fertilizer Co., Inc. dba McCook Feed & 
Fertlizer 
Docket GD01-001 

Dear Counsel: 

We sent each of you a copy of Staff's Reply Brief in the above captioned matter on 
July 9, 2001. This morning it was noted that a cite did not get inserted into the fourth 
page of the Brief. Therefore, enclosed you will find a corrected fourth page. Please 
remove the fourth page of the Brief we sent you on July 9, 2001, and replace it with 
the enclosed page. 

Very truly yours, 

Kelly D. Frazier 
Staff Attorney 



304 MAIN AVENUE, P.O. BOX 444 

BRIDGEWATER, SOUTH DAKOTA 57319-0444 

TELEPHONE 1 6 0 5 1  72PL552 
FACSIMILEi~5I 7 2 P Z U 6  

July 10,200 1 

's and Public Warehouse Licenses of Freeman Fertilizer 

Reply Brief of Alvin Scott, Jeff Scott 

to Rolayne Wiest, Kelly Frazier, Roger Darngaard, 

Very truly yours, 

BJORKMA. & FINK, P.C. 

Mike C. Fink 

RECEWED 
]UL 1 : 2C2i 

T,J nqxOTA PL!FL~~ $.J?.,, -. 
U ~ l ~ ~ l E S  ~ x ) u ~ J I T - ? - ~ ~ ' . '  



OF THE STATE OF SOUTH DAKOTA J U ?  17 - 7 - 5  L' -. 2%- i 

-0-0-0-0-0-0-0-0-0-0-0 SOUTH D,%9?,4 F U B ~  
the Matter of the Grain Dealer's GDO 1 -00 1, UTlLKIES C O M I ~ ~ I S S ~ ~  

d Public Warehouse Licenses of Reply Brief of Alvin Scott, Jeff Scott and 
reeman Fertiker Co, d/b/a Lucille Helrnbrecht 
cCook Feed & Fertilizer. 

-0-0-0-0-0443 

INTRODUCTION 

Alvin S W  Jeff Scott and L u d e  Helmbrecht, [Scotts and Helmbrecht] by 

dr attorney, m e  C. Fink, and submit their Reply Brief addressing the Brief of 

Federal Savings Bank in Opposition to StafPs Recommendations. 

HOME FEDERAL'S STATEMENT OF FACTS 

On page two of Home Federal's statement offacts, the bank asserts: "The record does 

, however, that McCook was apparently in good financial condition in May and June of 

" TlJr sfdmmzt is unwpported by the testimony recerecerved at the hearing, and cerfainly 

upon the kdz'mony of any Home Federal witness: 

BURG: The question I have is - you know, I am a Little disappointed that 
we have somebody here that does not know whai the history of this 
loan was becwse I'm very interested in knowing at what point - 
why it got to the point of losing 800,000 dollars, aqd at what point 
the bank determined that they were not going to extend anymore. 
But you've indicated you don't have any of that knowledge, is that 
ri&t? 

MIKE PIERCE: Really no direct firsthand knowledge. The loan officer working on 
4 h t  I believe had a prior commitment, but I - T guess I do know as 
far as the business situation, we had business checking accounts - 

with them, and at the point where we were not honoringchecks on . 
an account that would not cover them. 

CHAIRMAN BURG: What was that point then that you said you were knowledgeable of 

1 



holding NSF checks, et cetera. I can't give you exact dates, no." 

y, Home Federal is in the best position to explain the financial condition of McCook Feed 

at the time Marquardt made his pitch to the Canistota area farmers on August 24, 

claims that it's interest in the grain remaining at McCook elevator is not 

ts in the "open storage" classification Home Federal's perfected security 

relates to inveniorg of McCook Feed & Fertilizer. When a farmer stores his 

the elevator company aeates a bailrnmt. See, South Wheat Growers' A,&K 

restoel. 237 N.W. 723 (S.D. 1931). The elevator company has the right 

stiMes other grain of like kind and 

23 1 N, W. 725. I n  the m e  v. F- case, the 

so much of the "common massn that 

e extent of the resulting deficiency 

McCook Feed & Fer t i l i  took in grain for storage, it was f i e  to ship that grain, 

as it substituted other grain to replenish the "common mass." To the extent its common 

M o w  the amount of grain necessary to cover the storage accounts, McCook Feed & 

has c o d e d  conversion 

In any mse, a seaxed aeditor having a security interest in the inventory of the debtor has 

2 





elevator was in good financial condition on August 24, 2000. Indeed, just months 
before Marquardt made these statements, both the Commission and the bonding 
comoanv concluded that the elevator was financiallv sound. (Tr. at 83-85) 

1 ed & Fertilizer's financial condition in August of 2000. Neither has it submitted any &davits 

e elevator's financial status. Home Federal has, however, submitted the !&davit of 

r. Richard C. Shane in support of its argument that the Scotts and other farmers were getting 

d deals when they entered into "Delayed Price Contracts." 

e k d  h e r s .  Rather than presenting evidence which would shed light on this issue, Home 

argues that there is ru, in the record that the elevator was in financial trouble in 

ome Federal also argues: 

"The fact that Mulder may have violated a law that is unrelated to the delayed 
pricing and deferred payment contracts does not somehow render these contracts 
invalid." 

ontracts were obtained through fraud. This fact, along with others, suggests Mulder was in 

nancial trouble and needed to improve his financial position by taking title to more grain stocks. 

4 



ederal - are equal. This is not true. Home Federal refused to extend hrther credit to McCook 

r the harvest season was completed and before the "Delayed Price 

" came due for payment. Home Federal has chosen to offer nothing regarding the 

f McCook Feed & Fertilizer, when it is in the bed position to shed light on 

th the record it helped to create, Home Federal argues that there is not 

ow McCook Feed & Fertilizer was having financial difficulty in August of 

Home Federal argues that the public interest will not be prejudiced by the enforcement of 

layed Price Contracts. For the benefit of the public, the South Dakota legislature enacted 

the business of grain warehousing. For the benefit of the public, South Dakota 

protects citizens who entered into hdulent ly induced contracts. Home Federal asks what 

the enforcement of these Delayed Price Contracts would have on the agricultural industry. 

ne effect would be a general distrust of warehousemen in general. 

According to Home Federal, the Fifth Circuit decision in Tnterfirst Bank of &e. N.A. 

v. Lull. &, 778 F.2d 228, 233 (5th Cir. 1985) and other authority supports its argument that, 

even ifthe Delayed Price Contracts are voidable, its security agreement survives. However, a 

review of these cases leads to a different conclusion than that promoted by Home Federal. 

I n J d ,  the subject bank extended two Sines of credit to Evans Co., a distributor of heavy 



nery. The security agreement between bank and distributor granted the bank a security 

est in the distributor's inventory, including inventory acquired after the time the agreement 

signed. Id The bank properly filed its UCC statement with the Texas Secretary of State. 

the distributor incorporated (keeping the same business name, however), without notifylng 

. Id The Court noted that Texas law did not require the distributor to give such 

ce to a creditor. 

ent of the distributor ordered a forklift from Lull, a manufacturer of heavy 

. & Distributor then defaulted on its loans and bank repossessed all of distributor's 

, including the forklift. Ld. Lull, with the aid of the distributor, removed the forklift 

ributoh property and the Bank brought suit for conversion. Ld Lull argued that its 

tract with distributor should be set aside because of unilateral mistake - Lull claimed it 

dealing with a sole proprietor and not a corporabon. 

Court did hold that the distributor's interest upon delivery of the forklift was 

permit attachment of a security interest. a However, the Court reached that 

ion only after first determining the forklift purchase contract valid: 

"At the time when the forklift was delivered, Lull hac 
regularly (though perhaps ignorantly) with the corpo 

. . . , .  
i been doing business 
ration for over one and a half 

yean. Furthermore, as previously mentioned, the tact of incorporation is 
immaterial to the contract. Thus, Lull's mistake clearly resulted fiom what the law 
characterizes as indiierence or inattention. We conclude - .  that Lull's mistake was . . p , , 11 
not of the type to justify setting aside the contract for the sale OT me IorKun. . . 

The case before this commission is clearly distinguisl lable from m. The Delayed Price 







BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF SOUTH DAKOTA 

IN THE MATTER OF THE GRAIN DEALER'S ) ORDER GRANTING 
AND PUBLIC WAREHOUSE LICENSES OF ) MOTIONS TO REOPEN 
FREEMAN FERTILIZER CO., INC. DBA ) RECORD 
MCCOOK FEED & FERTILIZER GD01-001 

(Civ. 01 -023) 

On February 13, 2001, Jeff Mulder, on behalf of Freeman Fertilizer Co. Inc. d/b/a 
cCook Feed & Fertilizer (McCook), entered into a stipulation with the Public Utilities 
ommission (Commission) surrendering his licenses as a grain dealer and grain 
arehouseman and permitted the Commission to take immediate possession of his 
cilities. On March 8, 2001, the Commission filed with the First Judicial Circuit a Petition 
Appoint South Dakota Public Utilities Commission as a receiver. On March 27, 2001, 

ission was appointed receiver by the Honorable Judge Boyd L. McMurchie of 
Judicial Circuit of South Dakota. 

The Commission has jurisdiction over this matter pursuant to SDCL Chapters 21 -21, 
9-42, 49-43, and 49-45, specifically 49-42-15.1, 49-43-5.6, 49-43-5.8, 49-45-1 3, 49-45- 
6, and 49-45-18. Pursuant to the order of the Court, the Commission shall determine 
laims against the cash proceeds of the grain dealer's bonds and the grain 

ehouseman's bonds, one bond numbered S16 701 0, commencing July 1,2000, and 
ing June 30,2001, and a second bond commencing July 1,1999, and ending June 30, 

h Employers Mutual Casualty Company, being the surety, and all grain inventory 
located at the Canistota facility. A hearing was held as scheduled on the claims 

s described above on May 3, 2001, beginning at 10:OO a.m., at the American Legion Hall, 
enard D. Post, 162 Main Street, Canistota, South Dakota. 

By order dated May 8, 2001, the Court authorized the Commission to liquidate the 
grain inventory. The Commission sent and published notice soliciting bids for the sale of 
the grain and requested those interested in bidding on the grain to contact the 
Commission. The Commission accepted the following bids: 

FreMar Farmers Cooperative, Marion, South Dakota: appoximately 21,000 
bushels of soybeans at $4.12 per bushel, subject to the discount tables; and 

Hanson County Grain Store. Alexandria, South Dakota: approximately 750 
bushels of oats at $1.31 per bushel; approximately 750 bushels of mixed 
corn and soybeans at $2.25 per bushel; and approximately 48,000 bushels 
of corn at $1 5 1  per bushel, subject to the discount tables. 

On June 8, 2001, the Comr~lission received a Notice and Motion to Reopen for 
Fur&her Evidence from Commission Staff. Staff requested the record be reopened for the 
purpose of receiving into evidence affidavits from some of the claimants requesting 
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OF THE STATE OF SOUTH DAKOTA 
IN THE MATTER OF THE GRAIN DEALER'S ) ORDER DENYING REQUEST 
AND PUBLIC WAREHOUSE LICENSES OF ) FOR CONTRACT BUY OUT 
FREEMAN FERTILIZER CO., INC. DBA ) GDOI-001 
MCCOOK FEED 81 FERTILIZER 1 (Civ. 01-023) 

On February 13, 2001, Jeff Mulder, on behalf of Freeman Fertilizer Co. Inc. dlbla 
cCook Feed & Fertilizer (McCook), entered into a stipulation with the Public Utilities 
ommission (Commission) surrendering his licenses as a grain dealer and grain 
arehouseman and permitted the Commission to take immediate possession of his 
cilities. On March 8, 2001, the Commission filed with the First Judicial Circuit a Petition 
Appoint South Dakota Public Utilities Commission as a receiver. On March 27, 2001, 
e Commission was appointed receiver by the Honorable Judge Boyd L. McMurchie of 

the First Judicial Circuit of South Dakota. 

The Commission has jurisdiction over this matter pursuant to SDCL Chapters 21 -21, 
42,49-43, and 49-45, specifically 4942-15.1, 49-43-5.6, 49-43-5.8, 4945-13, 4945- 
, and 49-45-18. Pursuant to the order of the Court, the Commission shall determine 

laims against the cash proceeds of the grain dealer's bonds and the grain 
rehouseman's bonds, one bond numbered S16 7010, commencing July 1,2000, and 
ding June 30,2001, and a second bond commencing July 1,1999, and ending June 30, 
00, with Employers Mutual Casualty Company, being the surety, and all grain inventory 
rrently located at the Canistota facility. A hearing was held as scheduled on the claims 
described above on May 3, 2001, beginning at 10:OO a.m., at the American Legion Hall, 

d D. Post, 162 Main Street, Canistota, South Dakota. 

By order dated May 8, 2001, the Court authorized the Commission to liquidate the 
grain inventory. The Commission sent and published notice soliciting bids for the sale of 
the grain and requested those interested in bidding on the grain to contact the 
Commission. The Commission accepted the following bids: 

FreMar Farmers Cooperative, Marion, South Dakota: approximately 21,000 
bushels of soybeans at S4.12 net per bushel, subject to the discount tables; 
and 

Hanson County Grain Store, Alexandria, South Dakota: approximately 750 
bushels of oats at $1.31 per bushel; approximately 750 bushels of mixed 
corn and soybeans at 52.25 per bushel; and approximately 48,000 bushels 
of corn at $1.51 per bushel, subject to the discount tables. 

On June 14, 2001, the Commission received a letter from FreMar Farmers 
Cooperative (FreMar) stating that the actual bushels of soybeans received were 15,811 
and requested that $1500.00 be deducted from the amount FreMar owes for the 15,811 



shels of soybeans. At the Commission's June 26, 2001, meeting, FreMar further 
lained its request. FreMar stated that when FreMar purcl7ased the soybeans at 54.12 
per bushel, it then hedged its commodity position on 20,000 of the bushels it 

icipated receiving. When there were only 15.81 1 bushels instead of 21.000 bushels. 
r was short 5,300 bushels of futures contracts that FreMar had to buy back. FreMar 
it was advised that there were only 15.81 1 bushels on June 12, 2001. On that date 

beans were selling at $4.41 net. FreMar stated that it then paid approximately 
00.00 to buy back the futures contract. FreMar requested that the buy back amount 

500.00 be deducted from the amount FreMar owed for the soybeans. Commission 
recommended that FreMar be allowed an adjustment of 6908.08. Staff dated that 

Mar was notified on June 6, 2001, that the soybean bushels were less than the 
mated bushels of 21.000 and the closing price for June 7 and June 8 was $4.615, less 
2, leaving a net of 54.295. Thus, the difference between the bid price of $4.12 net and 
295 net was 17.5 cents. Staff then multiplied 17.5 cents times 5.189 bushels for a total 

f $908.08. The Commission took the matter under advisement. 

At its July 6, 2001, meeting, the Commission voted to deny FreMar's request to 
t the amount FreMar owed for the soybeans. The Commission noted that in its 

uest for bids sent to potential bidders, the number of bushels were listed as 
roximate amounts. The Commission had no control over FreMar's course of action for 

isposal or marketing of grain. It is therefore 

ORDERED, that FreMar's request that a buy back amount of $1500.00 be deducted 
m the amount FreMar owes for the 15,811 bushels of soybeans is denied and FreMar 
II pay the Commission the remainder of the purchase price for the soybeans. 

Dated at Pierre, South Dakota, this /bd day of July. 2001. 

BY ORDER OF THE COMMISSION: 
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HISTORY 

On February 13, 2001, Jeff Mulder, on behalf of Freeman Fertilizer Co. Inc. d/b/a McCook 
eed & Fertilizer (McCook), entered into a stipulation with the Public Utilities Commission 

Commission) surrendering his licenses as a grain dealer and grain warehouseman and permitting 
ion to take immediate possession of his facilities. On March 8, 2001, the Commission 
First Judiaal Circuit a Petition to Appoint South Dakota Public Utilities Commission as 

receiver. On March 27, 2001, the Commission was appointed receiver by the Honorable Judge 
rchie of the First Judicial Circuit of South Dakota. 

ant to the order of the Court, the Commission was required to determine claims against 
eds of the grain dealets bonds and the grain warehouseman's bonds, one bond 

bered S16 7010, commencing July 1, 2000, and ending June 30, 2001, and a second bond 
ommencing July 1, 1999, and ending June 30, 2000, with Employers Mutual Casualty Company, 
eing the surety, and all grain inventory located at the Canistota facility. A hearing was held as 
cheduled on the claims as described above on May 3, 2001, beginning at 10:OO a.m., at the 
merican Legion Hall, Jenard D. Post, 162 Main Street, Canistota, South Dakota. Briefs were filed 
llowing the hearing. 

By order dated May 8, 2001, the Court authorized the Commission to liquidate the grain 
inventory. The Commission sent and published notice soliciting bids for the sale of the grain and 
requested those interested in bidding on the grain to contact the Commission. The Commission 
accepted the following bids: 

FreMar Farmers Cooperative, Marion, South Dakota: approximately 21,000 bushels 
of soybeans at $4.12 net per bushel, subject to the discount tables; and 

Hanson County Grain Store, Alexandria, South Dakota: approximately 750 bushels 
of oats at $1.31 per bushel; approximately 750 bushels of mixed corn and soybeans 
at $2.25 per bushel; and approximately 48,000 bushels of corn at $1.51 per bushel, 
subject to the discount tables. 

On June 14, 2001, the Commission received a letter from FreMar Fanners Cooperative 
(FreMar) stating that the actual bushels of soybeans received were 15,811 and requested that 
S1,500.00 be deducted from the amount FreMar owes for the 15,811 bushels of soybeans. At its 
July 6, 2001, meeting, the Commission voted to deny FreMar's request to adjust the amount FreMar 
owed for the soybeans. 



On June 8, 2001, the Commission received a Notice and Molion to Reopen for Fuither 
Evidence from Commission Staff. Staff requested the record be reopened for the purpose of 
receiving into evidence affidavits from some of the daimants requesting rescission of their delayed 
price contracts andlor deferred payment conback entered into with McCook. On June 19,2001. the 
Commission received a Motion to Reopen for Further Evidence from Home Federal Savings Bank 
(Home Federal) fwthe purpose of receiving into evidence the Affidavit of Richard Shane regarding 
alternative methods of selling grain and the usual practices concerning the issue of elevator 
contrads. On June 28,2001. the Commission received the Affidavit of Richard Shane. 

At its July 6,2001, meeting, the Comrnission considered the motions. None of the parties 
objected to all of the affidavits being received into evidence. None of the parties requested any 
additional hearings, Since there were no objections, the Commission voted to grant both motions 
and received the affidavits into evidence. 

t its July 27, 2001. meeting, the Commission considered this matter. The Commission 
make the following recommendations to the Court: 1) the grain bank and open storage 

imants should receive an amount equal to the number of bushels of grain multiplied by the price 
the grain when it was sold, less a pro n t a  share of the storage and handling costs; 2)  Home 

deral has a perfected security interest in the grain which was sold to McCook and thus, should 
we the remainder of the proceeds of the grain, less its pro rata share for storage and handling 

the cash sale and priced unpaid grain daimanls should receive a pro rata share of the 
00 grain dealer's bond; and 4) sMe law specifically prohibits the use of bond m o n q  for 

voluntary credit sale contracts so the claimants vho signed deferred payment contra& and delayed 
price contrads are not ereible to receive any bond proceeds. The Commission further explained that, 
as stated earlier, Home Federal has a valid perfected secunty interest in the grain which was sold 
to UcCook, arid, thus, there are no grain proceeds remaining for the claimants who signed deferred 
payment contracts and delayed price conkads. The Comrnission recognaed that the claimants who 
signed deferred payment contracls and delayed price contracts raised issues regarding the 
rescission or the setting aside of those contracts based on fraud or fallore d consideration. 
However, the Commission believed that these issues went beyond the swpe of the Commission's 
authority as a receiver in this matter. The Court's order granting receivenhip required the 
Commission to schedule a hearing for the purpose of making a proposal to the Court regarding the 
disposition of the inventory and the bonds. It does not contemplate that the Cornmtssion, in its role 
as a receiver, would consider the resc~ssion or setting aside of wn:rads. 

Based on the evidence of record, the Commission makes the following proposed findings of 
fact and conclusions of law: 

PROPOSED FlNDtNGS OF FACT 

1. On February 13,2001. Jeff Mulder. on behalf of Freeman Fert~l~zer Co. Inc. dlbla M C m k  Feed 
& Fertilizer (McCook), entered into a stipulation with the Commiss~on surrendering his l~censes as 
a grain dealer and grain warehouseman and permitting the Commlss~on to take immediate 
possession of his facilities. Exhibit C. On March 8,2001, the Commission filed with the First Judiad 
Circuit a Petition to Appoint South Dakota Public Utilities Commiss~on as a receiver. On March 27. 
2001, the Commission was appointed receiver by the Honorable Judge Boyd 1. Mfiurchie of the 
First Judicial Circuit of South Dakota. 

2. Pursuant to the order ofthe Court, the Commission held a hearing on May 3. 2001. in Canistola 
to determine claims against the cash proceeds of the grain dealer's bonds and lhe grain 



FreMar Farmers Cooperative, Marion, South Dakota: approximately 21,000 bushels 
of soybeans at $4.12 net per bushel, subject to the discount tables; and 

Hanson County Grain Store, Alexandria, South Dakota: approximately 750 bushels 

ect to the discount tables. 

urse of action for disposal or marketing of the grain. 

. At the May 3, 2001, hearing, Commission Staff submitted an exhibit which classified most of the 
Iaims submitted by the claimants. Staff-Exhibit 2. 

CLAIM FOR RENT AND LOAD OUT OF GRAIN 

Prior to the hearing, a claim was received from R 8 R  Ag Inputs Inc. for rent of the facility at 
nistota of S2000.00 per month, beginning March 1, 2001, and a charge to load out the grain at 
.05 per bushel. Exhibit E. Commission Staff witness, Bob Knadle, testified that the storage rate 

7. Following the hearing, on May 25. 2001, R&R Ag lnputs filed a revised request for expenses 
related to rent. R&R Ag lnputs submitted a revised claim for rent of S3,000.00 for the months of 
March, April, and May. 

8. The Commission finds that the charges contained in R&R Ag lnputs revised claim received May 
25,2001, are based on typical industry charges and are reasonable. The Commission finds that the 
charges shall be assessed to all claimants, on a pro rata basis, who receive any of the proceeds 
from the sale of the grain. 
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CLAIMS ARISING FROM STORAGE OF GRAIN 

9. Eight daims were submitted for grain bank com. Leroy Pullman claimed 80-90 bushels. Exhibit 
IAB. Staff submitted documentation supporting 88.61 bushels. Exhibit 3J. Arlo Hofer daimed 
2858.38 bushels. Exhibit IAC. Staff submitted dowmentation supporting 2868.27 bushels. Exhibit 
3K. James McGregor claimed 2788.19 bushels. Exhibit ?AD. Staff submitted dowmentation 
supporting 1931.09 bushels. Exhibit 3L  Maynard Yoder claimed 3050 bushels. Exhibit 1AE. Staff 
submitted dowmentation supporting 3036.68 bushels. Exhibit 3M. Jerry Herlyn submitted daims 
for 3115.17 bushels. Exhibit IAF. Staff submitted documentalion supporting 3397.46 bushels. 
Exhibit 3N. Roger Wanner daimed 1092.43 bushels. Exhibit 1 AG. Staff submitted documentation 
supporting 915.64 bushels. Exhibit 30. Charles Deckert daimed approximately 45 bushels. Exhibit 
IAH. Staff submitted documentation supporting 49.46 bushels. Exhibit 3P. Oren Stahl claimed 
904.69 bushels. Exhibit 1Al. Staff supported this amount. These claims are summarized on 
Staff-Exhibit 28. The Commission accepts Staffs recommendations. The Commission finds that 
each of the daimants should be paid out of the money received from the sale of the corn stored at 
the warehouse. The exad amount of bushels of corn was 47.066.78 and the amount received was 
S70,141.44. Based on the bid price of 51.51 per bushel, subject to the discount tables, the amount 
received for the corn was S1.49 per bushel. Thus, each of the above claimants would receive an 
amount equal to their bushels multiplied times 51.49 per bushel. less rent and load out costs. Rent 
should be prorated by the total bushels loaded out. Individual amounts are calculated on Appendix 

10. Three claims were subrnitted for open storage com: Jeff Weber claimed 3142.66 bushels. 
Exhibit 1L. Commission staff submitted documentation supporting 3746.06 bushels. Exhibit 3G 
Dale Seubert claimed 7327.77 bushels. Exhibi 1M. Commission Staff agreed with that amount and 
submitted documentation supporling that amount. Exhibit 3H. Farmers National. Nagano, claimed 
704.80 bushels. Exhibit IS. Commission Staff agreed with that amount. These daims are 
summarized on Staff-Exhibit 2C. The Commission accepts Staffs recommendations. The 
Commission finds that each of the claimants should be paid out of the money rzceived from the sale 
of the w m  stored at the warehouse. The exact amount of bushels of com was 47,066.78 and the 
amount received was 570.141.44. Based on the bid price of 51.51 per bushel, subject lo the 
discount tables, the amount received for the corn was 51.49 per bushel. Thus, each of the above 
claimants would receive an amount equal to their bushels multiplied times 51.49 per bushel, less 
rent and load out costs. Rent should be prorated by the total bushels loaded out Individual 
amounts are calculaled on Appendix B. 

11. One claim was submitted for open storage soybeans. Gene Hofer daimed 1626.65 bushels 
Exhibit 1W. Commission Staff recommended 1626.67 based on the scale tickr:s. This daim IS 

summarized on Staff-Exhibit 2H. The commission accepts Staffs recommendation. The 
Commission finds that the claimant should be paid out of the money received from the sale of the 
soybeans stored at the warehouse. The exact amount of bushels of soybeans was 15.811 and lhe 
amount received was $64,753.62. Based on the bid price of 54.12 per bushel. subjed to the 
discount tables, the amount received for the com was S4.095 per bushel. Thus. the above da~mant 
would receive an anount equal to his bushels multiplied times 3.095 per bushel, less rent and load 
out cosls. Rent should be prorated by the total bushels loaded out. The amount is calculated on 
Appendix D. 

12. One claim was submitted for grain bank oats. Charles Langle dairned 400 bushels. Extr~brl 
IAA. Commission Staff supported this amount. This daim is summarized on Staff-Wibi 2IvC 
The Commission accepts Staffs recommendation. The Commission finds that the daimant should 
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be paid out of the money received from !he sale of the oats stored at the warehouse. The exact 
amount of bushels of oats was 561.88 and the amount received was 5736.06. Based on the bid 



claimed 10,077.14 bushels for a total amount due of S17.640.39. Exhibit 1E. Commission Staff 
submit!ed documentation supporting 10,072.85 bushels for a total amount due of 517,487.37. 
Exhibit 3A. Lester Kappenman daimed 829.99 bushels for a total amount due of 51,535.48. Exhibil 
IF. Commission Staff submitted documentation supporting the same amount of bushels but for a 
total amount due of S1.527.20. Exhibit 38. Farmers National, Paul, daimed 166.07 bushels for a 
total amount due of S244.12. Exhibit 1R. Commission Staff submitted documentation supporiing 
the same amount of bushels but for a total amount due of 5205.09. Exhibit 3C. 3 m  Jensen daimed 
9258.51 bushels for a total amount due of S12.826.65. Exhibit 1H. Comrnission Staff supported this 
claim. William Perrenoud daimed 4455.72 for a total amount due of S6.327.12. Exhibit 1K  
Comrnission Staff submitted documentation for the same amount of bushels but for a total amount 
due of 56,112.49. Exhibit 3F. These daims are summarized on Staff-Exhibit 20. The Commission 
accepts Staffs recommendations. The Commission finds that each of these daimants should be 
paid out of the 550,000.00 grain dealefs bond numbered S16 7010, commencing July 1. 2000, and 
ending June 30. 2001. Individual amounts are calculated on Appendix G. In addition. since the 
money from the bond is ammulating interest. the accrued interest should be induded in the overall 
proceeds. Accrued interest should be added to the amounts, on a prorated basis, at the time of 
disbursement. 

17. Three daims were submitted for priced unpaid com. Gilber! Buehner daimed 2791.07 bushels 
for a total amount due of S5,023.93. Exhibit 11. Commission Staff supported this daim. Pat 
Kappenman daimed 6148.85 for a total amount due of S10,027.93. Exhibit 1J. Commission Staff 
submitted documentation for 6148.86 bushels with the same amount due. Exhibit 3E. Farmers 
National. FrandNagano daimed 1300 bushels for a total amount due of 52526.00. Exhibit IS .  
Commission Staff supported this daim. These claims are summarized on Staff-Exhibit 2E. The 
Comrnission accepts Staffs recommendations. The Commission finds that each of these daimanls 
should be paid out of the S50,000.00 grain dealefs bond numbered S16 7010. commenang July 1. 
2000, and ending June 30, 2001. Individual amounts are calculated on Appenda G. In additron. 
since the money from the bond is accumulating interest, the accrued inleresl should be induded in 
the overall proceeds. A m e d  interest should be added to the amounts, on a prorated basis, at the 
time of disbursement. 

18. One daim was subm%ed for cash sale soybeans. Richard Lauck daimed 1460.80 bushels for 
a total amount due of S6.119.22. Exhibil 1C. Commission Staff supported this daim. This daim 
is summarized on StafLExhibit 21. The Commission accepts Staffs recommendation. The 
Commission finds that this claimant should be paid out of the 550.000.00 grain dealer's bond 
numbered S16 7010, commencing July 1. 2000, and ending June 30. 2001. The amount is 
calculated on Appendi G. In addition, since the money from the bond is accumula!ing interest. the 
a m e d  interest should be included in the overall proceeds. A m e d  mterest should be added to 
the amount, on a prorated basis, at the time of disbursemenl. 

19, One daim was submitted for priced unpaid Mybeans. Derald Klueber da~mcd 1743.48 bushels 
for a total amount due of 57.1 13.40. Exhibi 1X  Commission Staff supported this daim. This claim 
is summarized on Staff-Exhibit 2J. The Commission accepts Staffs recommendation. m e  
Commission finds that this daimant should be paid out of the S50.000 00 gram dealcfs bond 
numbered S16 7010. commencing July 1. 2000, and endtng June 30. 2031. The amount is 
calculated on Appendix G. In addition, since the money from the bond IS accumul3l1ng interest. the 
accrued interest should be included in the overall proceeds. Accrued intkrest snould be added to 
the amount, on a prorated basis, at the time of disbursemenl. 
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On June 8, 2001, the Commission received a Nolice and Motion to Reopen for Furthe- 
Evidence from Commission Staff. Staff requested the record be reopened for the purpose a: 
receiving into evidence affidavils from some of the claimants requesting rescission of their delayed 
price contracts and/or deferred payment contracts entered into with McCook. On June 19. 2001, the 
Commission received a Motion to Reopen for Further Evidence from Home Federal Savings Bank 
(Home Federal) for the purpose of receiving into evidence the Affidavit of Richard Shane regarding 
alternative methods of selling grain and the usual practices concerning the issue of elevator 
contracts. On June 28. 2001, the Commission received the Affidavit of Richard Shane. 

At ~ t s  July 6, 2001, meetmg, the Comm~ss~on cons~dered the mot~ons None of the part~es 
objected to all of the affidavtts bemg rece~ved Into ev~dence None of the part~es requested any 
addrt~onal h~anngs Srnce there were no objecttons, the Commlss~on voted to grant both mot~ons 
and recetved the affidav~ts mto ev~dence 

At its July 27, 2001, meeting. the commission considered this matter. The Commission voted 
to make the following recommendations to the Court: 1) the grain bank and open storage claimants 
should receive an amount equal to the number of bushels of grain multiplied by the price for the grain 
when it was sold, less a pro ~a ta  share of the storage and handling costs; 2) Hone Faderal has a 
perfected security interest in the grain which was sold to McCook and thus, should receive the 
remainder of the proceeds of the grain, less its pro rata share for storage and handling costs; 3) the 
cash sale and priced unpaid grain daimants should receive a pro rata share of the S50.000.00 grain 
dealer's bond; and 4) state law specifically prohibits the use of bond money for voluntary credit sale 
contracts so the daimants who signed deferred payment contracts and delayed price contracts are 
not eligible to receive any bond proceeds. The Commission further explained that, as stated earlier. 
Home Federal has a valid perfected security interest in the grain which was sold to McCook, and. 
thus, there are no grain proceeds remaining for the claimants who signed deferred pament 
contracts and delayed price conlracts. The Commission recognized that the claimanti who s~gned 
deferred payment contracts and delayed price contracts raised issues regardmg the rescission or 
the setting aside of those contracts based on fraud or failure of considerat~on However, the 
Commission believed that these issues went beyond the scope of the Comm~ss~on's authonl~ as a 
receiver in this matter. The Court's order granting receivershiprequlred the Cornm~ssron to sctedule 
a hearing for the purpose of making a proposal to the Court regarding the d~spos~tron of the rnventoy 
and the bonds. It does not contemplate that the Commission, in 11s role as a recewer. :*/auld 
consider the rescission or setting aside of contracts. 

The Commission submitted its proposed decision to the Court along v ~ l h  the transcripts and 
all exhibits. The Commission made the following proposed find~ngs of fact and conclus~ons of law 

FINDINGS OF FACT 

1. On February 13,2001, Jeff Mulder, on behalf of Freeman Fert~lizer Co. Inc. d/b/a McCook Feed 
& Fertilizer (McCook), entered into a stipulation with the Commission surrenderrng hrs llcenses as 
a grain dealer and grain warehouseman and permitting the Commission to take lrnmed~ate 
possession of his facilities. Exhibit C. On March 8, 2001, the Commission filed wrth the Firsl Jud~cial 
Circuit a Petition to Appoinl South Dakota Public Utilities Comm~ssion as a receiver. On lharch 27. 
2001, the Commission was appointed receiver by the Honorable Judge Boyd L MdLurzhie of the 
First Judicial Circuit of South Dakota. 

2. Pursuant to the order of the Court, the Commlss~on held a heanng on L4ay 3 200: in Can~sto:a 
to determme cla~ms agamst the cash proceeds of the gram dealefs bonds a13 the grain 
warehouseman's bonds, one bond numbered S15 7010, cnmnenang Jul,, i 2553 and end~ng June 



30.2001, and a second bond commencing July 1 ,  1999, and ending June 30,2000, with Employers 
Mutual Casualiy Company, being the surety, and all grain inventory currently located at the Canistota 
facility. Exhibit B. 

2. By order dated May 8, 2001, the Court authorized the Commission to liquidate the grain inventory. 
The Commission sent and published notice soliciting bids for the sale of the grain and requested 
those interested in bidding on the grain to contact the Commission. The Commission accepted the 
following bids: 

FreMar Farmers Cooperatwe. Marion. South Dakota: approximately 21,000 bushels 
of soybeans at S4.12 net per bushel, subject to the discount tables; and 

Hanson Coctnty Grain Store. Alexand~ia. South Dakota: approximalely 750 bushels 
of oats at 51.31 per bushel; approxmately 750 bushels of mixed corn and soybeans 
at 52.25 per bushel; and approximately 48,000 bushels of corn at S1.51 per bushel, 
subject to the discount tables. 

4. On June 14. 2001, the Commission received a letter from FreMar Farmers Cooperative (FreMarj 
stating that the actual bushels of soybeans received were 15,811 and requested that S1,500.00 be 
deducted from the amount FreMar owes for the 15.811 bushels of soybeans. At its July 6, 2001, 
meeting, ihe Commission voted to deny FreMats request to adjust the amount FreMar owed for the 
wjbeans. The Commission noted that in its request for bids sent to potential bidders, the number 
of bushels were listed as approximate amounts. The Commission had no control over FreMar's 
course of action for disposal or marketing of the grain. 

5. k t  the May 3. 2001. hearing. Commission Staff submitted an exhibit which classified rnost of the 
clams submitted by !he claimants. Staff-Exhibit 2. 

CLAIM FOR RENT AND LOAD OUT OF GRAIN 

6. Prior lo the hsaring, a claim was received from R&R Ag lnputs Inc. for rent of the facility at 
Canistola of S2.000.00 per month, beginning March 1, 2001, and a charge to load out the grain at 
S0.05 per bushel. Exhibit E. Commission Staff witness, Bob Knadle, testified that the storage rate 
charged by rnost elevators is SO.OO1 a day. TR. at 41. Multiplying that storage rate by Staffs 
estimated number of bushels at the elevator of 69.500, the storage charge would be approximately 
S2,100.00 per month. TR. at 40-41. However. Mr. Knadle noled that generally the storage rate 
includes insurance and bond coverage which R&R Ag lnputs was not providing. TR. at 41. Mr. 
Knadie slated that the load out charge of S0.05 per bushel is the amount charged by most elevators. 
Id 

7. Following the hearing. on May 25. 2001. R&i? Ag lnputs filed a revised request for expenses 
related to rent. RLR Ag lnputs submitted a revised claim for rent of S3.000.00 for the months of 
March. April, and May. 

8. The Commission finds that the charges contained in RBR k g  lnputs revised claim received May 
25. 2001. are based on typical industry charges and are reasonable. The Commission finds that the 
charges shall be assessed to all claimants, on a pro rats basis, who receive any of the proceeds 
from the sale of the grain. 



CLAIMS ARISING FROM STORAGE OF GRAIN 

9. Eight claims were submitted for grain bar': com. Leroy Pullman daimed 80-90 bushels. Exhibil 
1AB. Staff submitted documentation supporting 88.61 bushels. Exhibit 3J. Arlo Hofer daimed 
2858.38 b~shels. Exhibit IAC. Staff submined dowmentation supporting 2868.27 bushels. Exhibit 
3K. James McGregor claimed 2788.19 bushels. Exhibit IAD. Staff submitted documentation 
supporting 1931.09 bushels. Exhibit 3 L  Maynard Yoder claimed 3050 bushels. Exhibit 1AE. Staff 
submitted dowmentation supporting 3036.68 bushels. Exhibit 3M. Jerry Hertyn submitted claims 
for 3115.17 bushels. Exhibit IAF. Staff submitted documentation supporting 3397.46 bushels. 
Exhibit 3N. Roger Waltner daimed 1092.43 bushels. Exhibit IAG. Stay submitted dowmentation 
supporting 915.64 bushels. Exhibit 30. Charles Deckert claimed approxmately 45 bushels. Exhib:t 
1AH. Staff submitted documentation supporting 49.46 bushels. Exhibit 3P. Oren Stahl daimed 
904.69 bushels. Exhibit 1Al. Staff supported this amoun!. These claims are summarized on 
Staff-Exhibit 28. The Commission accepts Staffs recommendations. The Commission finds that 
each of the claimants should be paid out of the money received from the sale of the corn stored at 
the warehouse. The exact amount of bushels of corn was 47,056.78 and the amount received was 
S70,141.44. Based on the bid price of S1.51 per bushel, subject to the discount tables, the amount 
received for the corn was S1.49 per bushel. Thus, each of the above claimants would receive an 
amount equal to their bushels multiplied times 51.49 per bushel, less rent and load out costs. Rent 
should be prorated by the total bushels loaded out. lndividual amounts are calculated on Appendix 

10. Three claims were submitted for open storage com: Jeff Weber claimed 3142.66 bushels. 
Exhibit 1L. Commission Staff submitted documentation supporting 3146.06 bushels. Exhibit 3G. 
Dale Seubert daimed 7327.77 bushels. Exhibit IM. Commission Staff agreed with that amount and 
submitted documentation supprting that amount. Exhibit 3H. Farmers National. Nagano, daimed 
704.80 bushels. Exhibit IS.  Commission Staff agreed with that amount. These claims are 
summarized on Staff-Exhibit 2C. The Comrniss~on accepts Slaffs recommendations. The 
Commission finds that each of the claimants should be paid out of the money received from the sale 
of the w m  stored at the warehouse. The exad amount of bushels of com was 47,066.78 and the 
amount received was S70,141.44. Based on the bid price of S1.51 per bushel, subject to the 
discount tables, the amount received for the w m  was S1.49 per bushel. Thus, each of the above 
claimants would receive an amount equal to their bushels multiplied times S1.49 per bushel, less 
rent and load out costs. Rent should be prorated by the total bushels loaded oul. Individual 
amounts are calculated on Appendix B. 

11. One claim was submitted for open storage soybeans. Gene Hofer claimed 1626.65 bushels. 
Exhibit 1 W. Commission Staff recommended 1626.67 based on the scale tickets. This d a m  is 
summarized on Staff-Expibit 2H. The Commission accepts Staffs recommendalion. The 
Commission finds that the claiman! should be paid out of the money received from the sale of the 
soybeans stored at the warehouse. The exad amount of bushels of soybeans was 15.81 1 and the 
amount received wzs S64.753.62. Based on the bid price of 54.12 per bushel, subjed to the 
discount tables, the amouni received for the com was 54.095 per bushel. Thus, the above claimant 
would receive an amount equal to his bushels multiplied times 54.095 per bushel, less rent and load 
out costs. Rent should be prorated by the total bushels loaded out. The amount is calcuiated on 

12. One claim was submilled for grain bank oats. Chades Langle clamed 400 bushels. Exhibit 
IAA. Commission Staff supported this amount. This daim is summarized on Staff-Exhibit 2M. 
The Commission accepts Staff's recommendation. The Comm~ssion finds that the clamant should 
be paid out of the money received from the sale of the oats stored at the warehouse. The exad 
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amount of bushels of oats was 561.88 and the amount received was 5736.06. Based on the bid 
price of Sl.31 per bushel, subject to the discount tables, the amount received for the oats was still 
51.31 per bushel. Thus. the above daimant would receive an amount equal to his bushels multiplied 
times 51 31 per bushel, less rent and load out costs. Rent should be prorated by the total bushels 
loaded out. The amount is calculated on Appendix C. 

HOME FEDERAL BANK 

d evidence of a promissory note, 
Sl,000,000.00. Ewhibit HF 1. The 
ierce, testified that an outstanding 
.00. TR. at 87. Home Federal also 
note executed at Home Federal by 
anding of 5237,624.81. Exhibit HF 
uted by Freeman Fertilizer granting 
an Fertil~zer. Exhibit HF 5. Home 

orne Federal also provided certified state UCC financing statements. Exhibit HF 7. 

4, The Commission finds that Home Federal has a perfecled security interest in the proceeds of 
h e  grain that remains after the daims of open storage claimants and grain bank claimants are 
atisfied. Pursuant to SDCL 57A-2-403(1), "[a] purchaser of goods acquires all title which his 

transferor had or had power to transfer except that a purchaser of a limited interest acquires rights 

and deferred payment contracts, title to the grain passes to the buyer even though 
to be made to the seller at a later date. See generally exhibits 1 J, 1Q. The definition of 
%dudes taking by sale, discount, negotiation, mortgage, pledge, lien, security interest, 

ssue, gift or any ober voluntary transaction creating an interest in property." SDCL 57A- 

15. The Commission believes that Home Federal is a good faith purchaser for value and its 
pertected secunty interest attached to the grain when Freeman Fertilizer, dbla McCook, had voidable 
title in the goods. This security interest IS supenor to the unsecured security interests of the 
daimants who entered into deferred payment and delayed pncing contracts. Afler the open storage 
and grain bank daimants are paid out of the grain proceeds, the remaining proceeds total 
598,707.84. Appendices E, F. After subtracting rent and load out charges, the remaining proceeds 
total 594.903.24. Id. Since the remainder of the grain proceeds is considerably less than what 
Home Federal is owed on its loan to Freeman Fertilizer, Home Federal should receive that amount 
plus the interest earned on !he grain proceeds. 

CASH SALES 

16. Eight daims were submitted for cash sale corn Gary Waltner claimed 1930.95 bushels for a 
total amount due of S2,462.59. Exhibit 18. Commtssion Staff supported this amount. Richard 
Lauck claimed 430 bushels for a total amount due of 5584.60. Exhibit 1C. Commission Staff 
supported this amount. Farmers National. Nagano, daimed 3700 bushels for a total amount due of 
$5,500.75. Exhibit IS. Comm~ssion Staff supported this amount. Lake Preston Cooperative 
claimed 10.07.14 bushels for a total amount due of S17,WO 39. Exhibit 1E. Commission Staff 
submitted documentation supporting 10,072.85 busheis for a total amount due of $17.487.37. 
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Exhibit 3A. Lester Kappenman claimed 829.99 bushels for a total amount due of 51.535.48. bhibi: 
1 F. Commission Staff submitted documentation supporting the same amount of bushels tu! for a 
total amount due of 51,527.20. Exhibit 38. Farmers National, Paul, claimed i65.07 bushels for a 
total amount due of $244.12. Exhibit 1R.  Commission Staff submitted documentation supporting 
the same amount of bushels but for a total amount due of 5205.09, Exhibit 3C. Tim Jensen claimed 
9258.51 bushels for a total amount due of 512,826.65. Exhibit 1H. Commission Staff supported this 
claim. William Perrenoud claimed 4455.72 for a total amount due of $5,327.12. Exhibit 1K. 
Commission Staff submitted documentation for the same amount of bushels but fo: a total amount 
due of 56,112.49. Exhibit 3F. These claims are summarized on Staff-Exnibit 2D. The Commission 
accepts Staffs recommendations. The Commission finds that each of these claimants should be 
paid out of the $50,000.00 grain dealer's bond numbered S16 7010, commencing July 1. 2000. and 
ending June 30. 2001. Individual amounts are calculated on Appendix G. In addition. since the I 
money From the bond is accumulating interest, the accrued interest should be included in the overall 
proceeds Accrued interest should be added to the amounts. on a prorated bass, at the :me of 
disbursement. 

17. Three claims were submined for priced unpaid com. Gilbec Buehne: claimed 2791.07 bushels 
for a total amount due of 55,023.93. Exhibit 11. Comm~sston Staff supported this clam. Pat 
Kappenman claimed 6148.85 for a total amount due of 510,027.93. Exhibit 13. Commissron Saff 
submitted documentation for 6148.86 bushels v~ith the same amaunt due. Exhlbit 3E. Farmers ' 

National, Frann'Nagano claimed 7300 bushels for a total amount due of S2626.00. F,!ib~t I S  
Commission Staff supported this claim. These claims are summarlzed on Staff-Exhibit 2E. The 
Commission accepts Staff's recommendations. The Comrcission finds that each of these claimants 
should be paid out of the $50,000.00 grain dealer's bond numbered S15 7010, commencing July 1 
2000, and ending June 30. 2001. Individual amounts are calcula!ed on kppendw G In addrtcon, 
since the money from the bond is accumulating interest. the accrued Interest should be rnduded m 
the overall proceeds. Accrued interest should be added to the amounts, on a prorated bas~s, at Ihe 
time of disbursement. 

18. One daim was submitted for cash sale soybeans. R~chard Lauck claimed 1460 80 bushels for 
a total amount due of 56,119.22. Exhibit 1C. Commrssron Staff supponed thts clam T:,IS clam 
is summarized on Staff-Exhibit 21. The Commission accepts Staffs recommendat~on The 
Commission finds that this claimant should be paid out of the $50,000 00 grain dealers bond 
numbered S16 7010, commencing July 1, 2000, and endmg June 30. 2001 The amount IS 

calculated on Appendix G. In addition, since the money from the bond IS accumulatrng inlerest. the 
accrued interest should be included in the overall proceeds. Accrued mterest should be added to 
the amount, on a prorated basis, at the time of disbursement. 

19. One d a m  was submitted for pnced unpaid soybeans Derald Klueber clarmed 1743 43 bushels 
for a total amount due of $7,113 40 Exhibd 1X Commiss~on Staff supported fh~s J a m  Thrs d a m  
IS summanzed on Staff-Exhibit 2J The Cornmisscon accepts Staffs recommenda!~on The 
Comm~ssion finds that this claimant should be paid out o' the 550 000 00 grain dealefs bond 
numbered S16 7010, commencing July 1, 2000 and endrng June 30 2001 The amoun: 15 

calculated on Appendix G In addrtron stnce the moiey from the band IS accumulatmg 1nle:es: !no 
accrued mterest should be Included In the oveiall oroceeds Accrued mterest should be added to 
the amount, on a prorated bascs at the :!me of dlsbursemen! 

DELAYED PRICE AND DEFERRED PAYMENT CONTRACTS 

20. Eight cla~ms were submi:ted for delayed price contracts for r-3:n Farmers tJa:ional, G r a h a ~  
claimed 2200 bushels. Exh~bit l Q  Commission S:a:f ve:r:~ed !hrs claim rarrners f:a:~-ina! 



OtttJackson, claimed 4285 21 bushels Exhlb~t 1P Comm~ss~on Staff ver~fied th~s  claim Leroy 
Klocfiman clarrned 1827 85 bushels E x h ~ b ~ t  1D Comm~ss~on Staff ver~fied t h ~ s  c lam Farmers 
Nat~onal. Nagano clamed 3730 36 bushels Exh~b~t  1 s  Comm~ss~on Staff ver~fied th~s c lam 
Helen E ~ d e  cla~med 5817 87 bushels Exh~b~!  1V C o ~ n m ~ s s ~ o n  Staff dld not venfy th~s c lam 
Commiss~on Staff submitted documentallon showmg that th~s claim had been p a d  by check wh~ch 
had cleared the bank Exhrbrl 31 Luc~lle Helmbrecht cla~med 2397 51 bushels Exh~blt 1T Jeff 
Scott clamed 7172 15 bushels E x h ~ b ~ t  1G R ~ c h  Hoffman cla~med 1957 15 bushels Exh~b~t  1U 
These clams are su~nrnanzed on Staff-Exh~b~ts 2F and 2N 

2 i .  Seven claims were submitted for delayed price contracts for soybeans. Leonard Buehner 
claimed 408.14 bushels. Exhibit 1Y. Commission Staff verified th~s  claim Helen Eide claimed 
1861.76 bushels. Exhibit 1V. Commission S!aff submitted documentation verifying 975.87 bushels. 
Exhibit 31. Farmers National, OttlJadtson, claimed 719.06 bushels. Exhibit 1 P. Commission Stafi 
verified this claim. Famiers National. Graham, claimed 700 bushels. Commiss~on Staff verified this 
claim. Tim Jensen clamed 5974.33 bushels. Exhibit 1H. Commission Staff submitted 
documentation verifying t h ~ s  claim. Exhibit 30. Jeff Scott cla~med 6835.60 bushels. Exh~b~t  1G 
Wvin Scott claimed 5561.77 bushels. Exhibit 12. These cla~rns are summarlzed on Staff-Exhibits 
2L and 20 .  

22. Four claims were submitted for deferred payment contracts for corn. Pat Kappenman claimed 
1515.72 bushels for a total amount due of 92,178.43. Exhibit 1J. Commission Staff verified this 
claim. Larry Weber claimed 5257.15 bushels for a total amount due of S6,764.79. Exhibit 1N 
Commission Staff verified this claim. Farmers National, Nichols, claimed 670 bushels for a total 
amounl due of 51.162.90. Exhibit 10 .  Commission Staff verified this claim. Farmers National, 
OttlJackson, claimed 600 bushels for a total amount due of Sl.lQ1.24. Exhibit 1P. Commission 
Staff verified this clam. These claims are summarized on Staff Exhibit 2G. 

23. Three claims were submitted for deferred payment contracts for soybeans. Farmers National. 
OtUJackson, claimed 600 bushels for a total amount due of S2.510.88. Exhibit 1P. Commission 
Staff verified th~s  amount Farmers Nat~onal Nichols claimed 293 bushels for a total amount due of 
51,337.83. Exhibit i O .  Comrnisston Staff verified this claim. Pat Kappenman claimed 3709.34 
bushels for a tolal amount due 01 57.296.40. Exhibit 1J. Commission Staff verified this claim. 
These claims are summarized on Staff-Exhibit 2K. 

24 Although the deferred payment and delayed pncmg cla~manis have derconstrated that they are 
owed money for the sale of the~r gram to McCook there are no gram proceeds remrtmng due to 
Home Federal's perlected secunty mterest See Fmdmgs of Fact 13-15 In add~t~on, pursuant to 
SDCL 49-459, a gram dealer's bond "may not benefrl any person entenng ~ n l o  a voluntary cred~t sale 
mh a gram dealer" k voluntarj credll sale IS defined as "a sale of gram or seeds pursuant to wh~ch 
:he sale pnce IS to be p a ~ d  more than th~rty days after the dellvery or release of the gram for sale, 
~ncludmg those contracts commonly referred to as deferred-payment contracts, deferred-pnctng 
contrads and pnce-later contracts " SDCL L9-45-1 l(5) Thus, deferred paymenl and delayed 
pnang wntrads are stat~ionly exduded from bond coverage and the cla~mants may not receive any 
of the bsnd proceeds 

25 Follovmg the heanng, the Comm~ss~on rece~vec! a No:ce and Mot~on :o Reooen for Fufiher 
Evidence from Commtss~on Staff Staff requested the record be reopened for Ihe purpose of 
receiving ~ n t o  ev~dence affidav~ts from some of the clamants requesting resclsslon of lhe~r  delayed 
nrice contracts and/or deferred prlce contracts entered mto w ~ t h  rdcCook Smce lhere were no 
ob~ectrons to the adm~ss~on of the affidav~ts, the Comm~ss~on rece~ved the affidav~ls mto ev~dence 



26. Resussion is considered to be an extraordinary, equitable remedy that s h ~ ~ l d  be granted only 
if the evidence is  clear and convincing. Mattson v. Rachetto, 1999 SD 51, P17.591 N.VJ2d 814 
818. The Commission does not believe that, as a receiver, it can constder requests to resun3 o: 
set aside contracts. Generally, if a party would like to rescind or set aside a contract. :ha: party 
would bring an action against the other party to the contract. See generally Vernrlyea v ED: 
Enterprises, Inc., 452 N.W.2d 885 (S.D. 1990) (plaintiff brought action against defendant fo- 
resassion of lease); Mattson. 1999 SD 51. 591 N.W.2d 814 (plaintiff filed suit against defendant for 
rescission of land contract); Smith v. Hemsen, 1997 SD 133, 572 N W.2d 835 (plaint~ff sued fo- 
rescission of land sale). The Commission's notice of heanng in th~s  case stated !ha: 1: would 
determine claims against the bonds and the grain inventory. 3 e  contracts were entered into among 
McCook and individual claimants. There vms no notice to McCook that contracts that it had entered 
into with some of the claimants were possibly subject to rescission or setting aside as a result of the 
hearing. Moreover, in  this case, the claimants reques:ing rescission did not do so until aRei t!x 
hearing. 

CONCLUSIONS OF LAW 

1. The Court has jurisdictior. over this matter pursuant to SDCL 49-43-5 5. 4945- i6  and SDCL 
Chapter 21-21. 

2. The Commission has jurisdiction over this matter as a receiver appointed by the Court pursuant 
to SDCL Chapter 21-21, and SDCL Chapters 49-42. 49-43, and 49-45, specifically 49-42-15 1, 49- 
43-5.6, 49-43-5.8, 49-45-13, 49-45-16. and 49-45-18. 

3. All of the above claims found val~d by the Commission in findtngs of fact i5-19 are legtttrnate 
claims on the proceeds of the S50,000.00 gram dealets b m d  numbered 516 7010, cornrnenclng July 
1, 2000, and ending June 30, 2001. All such c!a~ms shall be paid out cf the proceeds of the bond 
All of the claims found valid by the Commission In findings offacf 9-15 are legrtmafe clams on :he 
proceeds of the sale of the grain. All such claims shall be pa16 out of tho pioceeds of :he gram 

4 Pursuant to SDCL 57A-2-403(1). "[a] purchaser of goods aquires all 11:le w%ch h s trans'eror has 
or had power to transfer except that a purchaser of a l~mited 1n:erest acqurres ngh!s only 13 the 
extent of the mterest purchased k person v ~ f h  vo~dable tttle has power :o transfer a good ttlle tc 
a good fa~th purchaser for value " Under the exoress, vnzen terns of both delafed prlce cori'rarts 
and deferred payment contracts, tttle to the gram passes to the buyer even though Daynen' - 5  lo he 
made to the seller at a later date See generally exhib~ts 1J 1Q The definrtton of a purchax 
"~ncludes takmg by sale, d~scount, negottat~on mortgage pledge lten secun:y lnlerest t s s ~ e  of 
relssue, g~ f t  or any other voluntary Iransad~on crealtng an ~nteresl In propeny" S X L  5 7 A - I -  
201 (32) 

5. Home Federal is a good faith purchaser for value and its perfected securlly tn:ete:t at:acnej :G 

the grain when Freeman Fertilizer had vo~dable title In the goods Thts secu:t:y mteres! :i wpertw 
to the unsecured security interests of the damants who entered tnto defened paymen: a x  delaynd 
pricing contracts. 

6. Pursuant to SDCL 49-45-9. a giain dea lds  bond "may ng: oenefit any oerssn entering m:o a 
voluntary credit sale with a grain dealer." A voluntary credt: sale IS de5ned as "a sale of gram or 
seeds pursuant to which the sale price is to be patd more :han :hey days a:er ;he d e l r v q  or :?:ease 
of the grain for sale, induding those contracts cormonly ieferred :o as deferred-oaynrtn! con:racis 
deferred-pricing contracts and price-later c o n t r a 3  " SKL LS-45-1 l ( 5 )  Thus de!ezeS 32jlTlW: 
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GRAIN DEALER BOND CLAIMS 

Carn; 
1. Cash sale 

a. 
(;iaimmls 
1. Gary Waltner 
2. Rich Lauck 
3. Farnlers Nat'l-Nagano 
4. Lake Preston Coop 
5. Lester Kappenman 
6. Farmers Nat'l -Paul 
7. Tin1 Jensen 
8. William Perrenoud 

Total cash sale corn 

2. Priced-unpaid 1. Gilbert Buehner 
2. Pat Kappenman 
3. Farmers Nal'l -Franz/Nagano 

Total priced-unpaid 
Total Corn 

Soybeaw 
3. Cash sale 1. Rich Lauck 

4, Priced-unpaid I. Derald Klueber 
Total Soybeans 

TOTAL GRAIN DEALER BOND CLAIMS 
TOTAL GRAIN DEALER BOND 









On June 8, 2331, the Commission received a Ngtice and Motion lo Reopen for Fume: 
Evidence f a n  Canmission Staff. Staff requested the record be reopened for the purpose of 
ez iv ing  into evidence affidavits from some of the claimants requesting rescission of their delayed 

cm!mds andlor deferred payment contra& entered into with M O o k  On June 19, 2001, :he 
Commission received a Motion to Reopen for Further Evidence from Home Federal Savings Eank 
c+om Federal) for the pJrpose of receiving into evidence the Affidavi! of Richard Shane regard~ng 
alternative ne!hods of selling grain and the usual practices mnceming the issue of elevalo- 
mntrads. On June 28,2001. the Commission received the Affidavi? of Richard Shane. 

k t  its July 6, 2001, meeting, the Commission considered the motions. None of the parties 
objected to all of the affidavi's being received into evidence. None o: the parties requested any 
addional hearings. Since there were no Cbjections, the Cornrnission voted to gran! brrth motions 
and received the afidaviis info evidence. 

A! its July27,2331, meeting, the Commission wnsidemd this matter. The Commission votecl 
to make the fob- ~m.mendat ions to the Court 1) the grain bank and open storage claimants 
should receive an amun! equal to the number of bushels of grain multiplied by the price for the grain 
when it was sold, less a pro rata share of the storage and handling costs: 2) Home Federal has a 
perfected security interest in the grain which was sold to McCook and thus, should receive the 
remainder d the prcrzeds ofthe grain, less its pro rata share for storage and handling costs; 3) the 
czsh sale and priced unpaid grain damants should receive a pro rata share of the S50,000.00 grain 
d W s  bond; and 4) sMe law spez5caliy prohibits the use of bond money for voluntary credit sale 
untz3 so the dahants who signed deferred paymen! wn'mcts and delayed price contracts are 
nd, eligible to =ive any bond p r m d s .  The Commission furlher explained that, as slated eartie:, 
Home Federal has a valid perfected se-rity interest in the grain whim was sole lo McCook, and, 
thus, there are no grain prozeeds remaining for the clairnan!~ who signed deferred paymen! 
contac!s and delayed pr i x  cnntra5s. The Commission recognized tha: the claimants who signed 
deferred paymen: contracts and delayed price contracts raised issues regarding the rescission or 
the setting aside of those contraz's based on fraud or failure of consideration. However, the 
Commission klieved that these issues wen! beyond the scope of the Commission's authority as a 
W e r  in this matter. The Couts order grantin; receivership required the Commission to schedule 
a hearing forthe purpse of making a proposal to the Court regarding the disposition of the inventory 
and the bonds. It does not contemplate tha! the Commission, in i!s role as a receiver, WPJIJ 
consider the resassion or s e ~ n g  aside o! contracts. 

The Comrnision submitled its prowsed decision to the Court along with tne Vanscripts and 
EIII ohibi. The Commission made the following proposed findings of fad  and conclusions of Iw 

FINDINGS OF FACT 

1. On Februay 13,2001, Jef: Mulder. on behalf of Freeman Fertilizer Co. Inc. dlbla M O o k  F e d  
8 Fertilize: (McCook), entered into a stipulation with the Commissim surrenderins his licenses as 
a grain dealer and grain warehouseman and permitting the Commission to 'ake imrnediate 
pcssession of !5s faaaes. Zxhibii C. On Ma.zh E, 200'1, the Commission filed with the First Judicial 
C&cu? a P&jon to &pin! South h k o h  Public Utilities Cornrnission as a receiver. On March 2;. 
2001, the Commission was appointed receiver by the Honorable Judge 9oyd L MAurmie cf the 
Fie, Judijal Circui! of South Dakota. 

2. Pursuan! to the order d the QuC, tne Commission held a hearing on May 2. 200:. in Canisto$ 
10 deternine dains aga~nst the cash proceeds of the grain dealefs bonds and the grain 
warehouseman's bonds, one toad numbered S16 7010, cornmenzing July 1,2000, and ending June 
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3. By order dated May 8, 2001, the Court authorized the Commission to liquidate the grain inventory. 
The Commission sent and published notice soliciting bids for the sale of the grain and requested 
those interested in bidding on the grain to contact the Commission. The Commission accepted the 
following bids: 

FreMar Farmen Cooperative, Marion, South Dskota: approximately 21,000 bushels 
of soybeans at $4.12 net per bushel, subject to the discount tables; and 

Hanson County Grain Store, Alexandria, South Dakota: approximately 750 bushels 
of oats at S1.31 per bushel; approximately 750 bushels of mixed corn and soybeans 
at .I225 per bushel; and approximately 48,000 bushels of corn at $1.51 per bushel, 
subject to the discount tables. 

ofbushels were listed as  approximate amounts. The Commission had no control over FreMar's 
course of action for disposal or marketing of the grain. 

~ L - H I I V I  r u m  XIY I HIUU Lunu uu I ur UWIIY 

6. Prior to the hearing, a claim was received from R&R Ag lnputs Inc. for rent of the facility at 
Canistota of ~ 2 , 0 0 0 . 0 0 ~ e r  month, beginning March 1, 2001, and a charge to load out the grain at 
$0.05 per bushel. Exhibit E. Commission Staff witness, Bob Knadle, testified that the storage rate 

$2,100.00 per month. TR. at 40-41. However, Mr. Knad!e noted that generally the storage rate 
includes insurance and bond coverage which R&R Ag lnputs was not providing. TR. at 41. Mr. 
Knadie stated that the load out charge of $0.05 per bushel is the amount charged by most elevators. 
Id. 

7. Following the hearing, on May 25, 2001, R&R Ag lnputs filed a revised request for expenses 
related to rent. R&R Ag lnputs submitted a revised claim for rent of $3,000.00 for the months of 
March, April, and May. 

8. The Commission finds that the charges contained in R&R Ag lnputs revised claim received May 
25. 2001, are based on typical industry charges and are reasonable. The Commission finds that the 



CLAIMS ARISING FROM STORAGE OF GRAIN 

9. Eight claims were submitted for grain bank corn. Leroy Pullman claimed 80-90 bushels. Exhibit 
IAB. Staff submitted documentation supporting 88.61 bushels. Exhibit 3J. Arlo Hofer claimed 
2858.38 bushels. Exhibit 1AC. Staff submitted documentation supporting 2868.27 bushels. Exhibit 
3K.  James McGregor claimed 2788.19 bushels. Exhibit 1AD. Staff submitted documentation 
supporting 1931.09 bushels. Exhibit 3L. Maynard Yoder claimed 3050 bushels. Exhibit 1AE. Staff 
submitted documentation supporting 3036.68 bushels. Exhibit 3M. Jerry Herlyn submitted claims 
for 31 15.17 bushels. Exhibit IAF. Staff submitted documentation supporting 3397.46 bushels. 
Exhibit 3N. Roger Waltner claimed 1092.43 bushels. Exhibit 1AG. Staff submitted documentation 
supporting 915.64 bushels. Exhibit 30.  Charles Deckert claimed approximately 45 bushels. Exhibit 
IAH. Staff submitted documentation supporting 49.46 bushels. Exhibit 3P. Oren Stahl claimed 
904.69 bushels. Exhibit 1Al. Staff supported this amount. These claims are summarized on 
Staff-Exhibit 2B. The Commission accepts Staffs recommendations. The Commission finds that 
each of the claimants should be paid out of the money received from the sale of the com stored at 
the warehouse. The exact amount of bushels of corn was 47,066.78 and the amount received was 
$70,141.44. Based on the bid price of $1.51 per bushel, subject to the discount tables, the amount 
received for the corn was $1.49 per bushel. Thus, each of the above claimants would receive an 
amount equal to their bushels multiplied times $1.49 per bushel, less rent and Inad out costs. Rent 
should be prorated by the total bushels loaded out. Individual amounts are calculated on Appendix 
A. 

10. Three claims were submitted for open storage corn: Jeff Weber claimed 3142.66 bushels. 
Exhibit 1L. Commission Staff submitted documentation supporting 3146.06 bushels. Exhibit 3G.  
Dale Seubert claimed 7327.7 bushels. Exhibit 1M. Commission Staff agreed with that amount and 
submitted documentation supporting that amount. Exhibit 3H. Farmers National, Nagano, claimed 
704.80 bushels. Exhibit 1s .  Commission Staff agreed with that amount. These claims are 
summarized on Staff-Exhibit 2C. The Commission accepts S t a r s  recommendations. The 
Commission finds that each of the claimants should be paid out of the money received from the sale 
of the com stored at the warehouse. The exact amount of bushels of com was 47,066.78 and the 
amount received was 570,141.44. Based on the bid price of $1.51 per bushel, subject to the 
discount tables, the amount received for the corn was $1.49 per bushel. Thus, each of the above 
claimants would receive an amount equal to their bushels multiplied times $1.49 per bushel, less 
rent and load out costs. Rent should be prorated by the total bushels loaded out. Individual 
amounts are calculated on Appendix 8. 

11. One claim was submitted for open storage soybeans. Gene Hofer claimed 1626.65 bushels. ' 

Exhibit 1W. Commission Staff recommended 1626.67 based on the scale tickets. This claim is 
summarized on Staff-Exhibit 2H. The Commission accepts Staffs recommendation. The 
Commission finds that the claimant sh~uld be paid out of the money received from the sale of the 
soybeans stored at the warehouse. The exact amount of bushels of soybeans was 15,811 and the 
amount received was $64,753.62. Based on the bid price of $4.12 per bushel, subject to the 
dismunt tables, the amount received for the com was 54.095 per bushel. Thus, the above claimant 
would receive an amount eqgal to his bushels multiplied times $4.095 per bushel, less rent and load 
out costs. Rent should be prorated by the total bushels loaded out. The amount is calculated on 
Appendix D. 

12. One claim was submitted for grain bank oats. Charles Langle claimed 400 bushels. Exhibit 
1AA. Commission Staff supporied this amount. This claim is summarized on Staff-Exhibit 2M. 
The Commission accepts Staff% recommendation. The Commission finds that the claimant should 
be paid out of the money received from the sale of the oats stored at the warehouse. The exact 



amount of bushels of oets was 563.88 and the amount received was $736.06. Eased on t h ~  bid 
price ofS1.31 per bushel, subject'iu the discount tables, the amount received for the oats was still 
51.31 oer bushel. Thus, the above clai&t would receive an ambunt equai to his bushels multiplied 
times 51.31 per bushel, less reni and load out costs. Rent should be prorated by the total bushels 
loaded out. The amount is calculated on Appendix C. 

CLAIM OF HOME FEDERAL BANK 

13. Home Federal Savings Bank (Home Federal) submitted evidence of a promissory note, 
executed by the principals of Freeman Fertilizer, in the amount of $1,000,000.00. Exhibit HF 1. The 
collection special assets manager for Home Federal, Mike Pierce, testified that an outstanding 
balance on the note remained in an ameunt of over $600,000.00. TR. at 87. Home Federal also 
submitted evidence of a Small Business Administration (SBA) note executed at Home Federal by 
the principals of Freeman Fertilizer with a current balance outstanding of $237,624.81. Exhibit HF 
3. Home Federal submitted a blanket security agreement exec~ted by Freeman Fertilizer granting 
a secunty interest to Home Federal in the inventory of Freeman Fertilizer. Exhibit HF 5. Home 
Federal submitted a security agreement concerning the SBA note executed by Freeman Fertilizer 
granting a security interest to Home Federal in the inventory of Freeman Fertilizer. Exhibit HF 6. 
Home Federal also provided certified state UCC financing statements. Exhibit HF 7. 

14. The Commission finds that Home Federal has a perfected security interest in the proceeds of 
the grain that remains after the claims of open storage claimants and grain bank claimants are 
satisfied. Pursuant to SDCL 57A-2-403(1), "[a] purchaser of goods acquires all title which his 
transferor had or had paver to transfer except that a purchaser of a limited interest acquires rights 
onty to the extent of the interest purchased. A person with voidable title has power to transfer a good 
title to a good faith purchaser for value ...." Under the express, written terns of both delayed price 
contracts and deferred payment contracts, title to the grain passes to the buyer even though 
payment is to be made to the seller at a later date. See generally exhibits 1 J,  1 Q. The definition of 
a purchase "includes taking by sale, discount, negotiation, mortgage, pledge, lien, security interest, 
issue or reissue, gifl or any other voluntary transaction creating an interest in property." SDCL 57k- 
1-201 (32). 

15.  The Commission believes that Home Federal is a good faith purchaser for value and -its 

daimants who entered into deferred payment and delayed pricing contracts. Afler the open storage 
and grain bank claimants are paid out of the grain proceeds, the remaining proceeds total 
$98,707.04. Appendices E, F. After subtracting rent and load out charges, the remaining proceeds 
total 594.903.24. Id. Since the remainder of the grain proceeds is considerably' less than what 
Home Federal is owed on its loan to Freeman Fertilizer, Home Federal should receive that amount. . .. - 
plus the interest earned on the grain proceeds. .. - 

16. Eight claims were submitted for cash sale com. Gary Waltner claimed 1930.95 bushels for a 
total amount due of $2,462.59. Exhibit 18. Commission Staff supported this amount. Richard 
Lauck daimec! 430 bushels for a total amount due of $584.80. Exhibit 1C. Commission Staff 
supported this amount Farmers National, Nagano, claimed 3700 bushels for a total amount due of 
55,590.75. Exhibii IS. Commission S:aff supported this amount. Lake Preston Cooperative 
claimed 10,077.14 bushels for a total amount due of $17,640.39. Exhibit 1E. Commission Staff 
submi~ed documentation supporting 10,072.85 bushels for a total amount due of $17,487.37. 



Exhibit 3A Lester Kappenman claimed 829.99 bushels for a total amount due of $1,535.48. Exhibit 
1F. Commission Staff submitted documentation supporting the same amount of bushels but for a 
total amount due of $1,527.20. Exhibit 3B. Farmers National, Paul, claimed 166.07 bushels for a 
total amount due of $244.12. Exhibit 1R. Commission Staff submitted documentation supporting 
the same amount of bushels but for a total amount due of $205.09. Exhibit 3C. Tim Jensen claimed 
9258.51 bushels for a total amount due of $12,826.65. Exhibit 1H. Commission Staff supported this 
claim. William Perrenoud claime'd 4455.72 for a total amount due of $6,327.12. Exhibit 'IK 
Commission Staff submitted documentation for the same amount of bushels but for a total amount 
due of %,I 12.49. Exhibit 3F. These claims are summarized on Staff-Exhibit 2D. The Commission 
accepts Staffs recommendations. The Commission finds that each of these claimants should be 
paid out of t5e $50,000.00 grain dealefs bond numbered S16 7010, commencing July 1,2000, and 
ending June 30, 2001. lndividual amounts are calculated on Appendix G. In addition, since the 
money from the bond is accumulating interest, the accrued interest should be included in the overall 
proceeds. Accrued interest should be added to the amounts, on a prorated basis, at the time of 
disbursement. 

17. Three daims were submitted for priced unpaid corn. Gilbert Buehner claimed 2791.07 bushels 
for a total amount due of $5,023.93. Exhibit 11. Commission Staff supported this claim. Pat 
Kappenman daimed 6148.85 for a total amount due of $10,027.93. Exhibit 1J. Commission Staff 
submitted documentation for 6148.86 bushels with the same amount due. Exhibit 3E. Farmers 
National, FranzlNagano claimed 1300 bushels for a total amount due of $2626.00. Exhibit IS. 
Commission Staff supported this claim. These claims are summarized on Staff-Exhibit 2E. The 
Commission accepts W s  recommendations. The Commission finds that each of these claimants 
should be ~ i d  out ofthe S50,000.00 grain dealefs bond numbered S16 7010, commencing July 1, 
2000, and ending June 30, 2001. Individual amounts are calculated on Appendix G. In addition, 
since the money from the bond is accumulating interest, the accrued interest should be included in 
the overall proceeds. k m e d  interest should be added to the amounts, on a prorated basis, at the 
time of disbursement. 

I 
18, One daim was submitted for cash sale soybeans. Richard Lauck claimed 1460.80 bushels for 
a total amount due of f5,119.22. Exhibit 1C. Commission Staff supported this claim. This claim 
is summarized on Staff-Exhibit 21. The Commission accepts Staff's recommendation. The 
Commission finds that this claimant should be paid out of the $50,000.00 grain dealer's bond 
numbered S16 7010, commencing July 1,  2000, and ending June 30, 2001. The amount is 
calculated on Appendix G. In addition, since the money from the bond is accumulating interest, the 
accrued interest should be included in the overall proceeds. Accrued interest should be added to 
the amount, cn a prorated basis, at the time of disbursement. 

19, One daim was submitted for priced unpaid soybeans. Derald Klueber claimed 1743.48 bushels 
for a total amoun: due of 57,113.40. Exbibit 1X Commission Staff supported this claim. This claim 
is summarized on Staff-t&ibit 2J. The Commission accepts Staffs recommendation. The 
Commission finds that this claimant should be paid out of the $50,000.00 grain dealer's bond 
numbered S16 7010, commencing July 1,  2000, and ending June 30, 2001. The amount is 
calculated on Appendix G. In addition, since the money from the bond is accumulating interest, the 
accrued interest should be included in the overall proceeds. Accrued interest should be added to 
the amount, on a prorated basis, at the time of disbursement. 

DELAYED PRICE AND DEFERRED PAYMENT CONTRACTS 

20. Eight claims were submitted for delayed price contracts for corn. Farmers National, Graham, 
claimed 2200 bushels. Exhibit 1Q. Commission Staff verified this claim. Farmers National, 
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OtUJackson, claimed 4285.21 bushels. Exhibit 1 P. Commission Staff verified this claim. Leroy 
KJockman claimed 1827.86 bushels. Exhibit 1D. Commission Staff verified this claim. Farmers 
National, Nagano, claimed 3730.36 bushels. Exhibit 1s. Commission Staff verified this claim. 
Helen Eide claimed 5817.87 bushels. Exhibit 1V. Commission Staff did not verify this claim. 
Commission Staff submitted documentation showing that this claim had been paid by check which 
had cleared the bank. Exhibit 31. Lucille Helmbrecht claimed 2397.51 bushels. Exhibit IT.  Jeff 
Scott claimed 7172.15 bushels. Exhibit 1G. Rich Hoffman claimed 1957.15 bushels. Exhibit IU. 
These claims are summarized on staff-Exhibits.2~ and 2N. 

21. Seven claims were submitted for delayed price contracts for soybeans. Leonard Buehner 
claimed 408.14 bushels. Exhibit 1Y. Commission Staff verified this claim. Helen Eide claimed 
4861.76 bushels. Exhibit 1V. Commission Staff submitted documentation verifying 973.87 bushels. 
chibit 31. Farmers National, Ott'Jackson, claimed 719.06 bushels. Exhibit I P. Commission Staff 
verified this daim. Fanners National, Graham, claimed 700 bushels. Commission Staff verified this 
claim. Tim Jensen claimed 5974.33 bushels. Exhibit 1H. Commission Staff submitted 
documentation verifying this claim. Exhibit 3D. Jeff Scott claimed 6835.60 bushels. Exhibit 1G. 
Ahin Scott daimed 5661.71 bushels. Exhibit 1Z. These claims are summarized on Staff-Exhibits 
2L and 20. 

22. Four daims were submitted for deferred payment contracts for corn. Pat Kappenman claimed 
151 5.72 bushels for a total amount due of $2,178.43. Exhibit 1 J. Commission Staff verified this 
claim. Lany Weber claimed 5257.15 bushels for a total amount due of $6,764.79. Exhibit IN. 
Commission Staff verified this daim. Famen National, Nichols, claimed 670 bushels for a total 
amount due of Sl,l62.90. Exhibit 10.  Commission Staff verified this claim. Famers National, 
Ott/Jackson, claimed 600 bushels for a total amount due of $1 ,I 01 .24. Exhibit 1 P. Commission 
Staff verified this claim. These claims are summarized on Staff Exhibit 2G. 

23. Three claims were submitted for deferred payment contracts for soybeans. Farmers National, 
OttlJackson, claimed 600 bushels for a total amount due of $2,6lO.88. Exhibit 1 P. Commission 
Staff veiified this amount. Farmers National Nichols claimed 293 bushels for a total amount due of 
$1,337.83. Exhibi: 10.  Commission Staff verified this claim. Pat Kappenman claimed 1709.34 
bushels for a total amount due of 57,296.40. Exhibit 1J. Commission Staff verified this claim. 
These claims are summarized on Staff-Exhibit 2K 

24. Although the deferred payment and delayed pricing claimants have demonstrated that they are 
owed money for the sale of their grain to McCook, there are no grain proceeds remaining due to 
Home Federal's perfected secunty interest. See Findings of Fact 1315. In addition, pursuant to 
SDCL 4945-9, a grain dealer's bond "may not benefrf any person entering into a voluntary credit sale 
with a grain dealer." A voluntary credit sale is defined as "a sale of grain or seeds pursuant to which 
the sale price is to be paid more than thirty days after the delivery or release of the grain for sale, 
including those contracts commonly referred to as deferred-payment contracts, deferred-pricing 
contracts and price-later contracts." SDCL 49-451.1(5). Thus, deferred payment and delayed 
pricing contracts are statutority excluded from bond coverage and the claimants may not receive any 
of the bond proceeds. 

25. Following the hearing, the Commission received a Notice and Motion to Reopen for Further 
Evidence fmm Commission Staff. Staff requested the record be reopened for the purpose of 
receiving into evidence affidavits from some of the claimants requesting rescission of lheir delayed - 
price contracts andlor deferred price contracts entered into with McCook. Since there were no 
objections to the admission of the affidavits, the Commission received the affidavits into evidence. 



26. Resassion is considered to be an extraordinary, equitable remedy that should be granted only 
if the evidence is clear and convincing. Mattson v. Rachetto, 1999 S D  51, P17, 591 N.W.2d 814, 
818. The Commission does not believe that, as  a receiver, it can consider requests to rescind or 
s e t  aside contracts. Generally, if a party would like to rescind or set aside a contract, that party 
would bring an action against the other party to the conlract. See  generally Vermilyea v. BDL 
Enferprises, Inc., 462 N.W.2d 885 (S.D. 1990) (plaintiff brought action against defendant for 
rescission of lease); Maftson, 1999 SD 51, 591 N.W.2d 814 (plaintiff filed suit against defendant for 
rescission of land contract); Smith v. Hermsen, -1.997 S D  138, 572 N.W.2d 835 (plaintiff sued for 
rescission of land sale). The Commission's notice of hearing in this case stated that it would 
determine daims against the bonds and the grain inventory. The contracts were entered into among 
McCook and individual claimants. There was no notice to McCook that contracts that it had entered 
into with some of the claimants were possibly subject to rescission or setting aside as  a result of the 
hearing. Moreover, in this case, the claimants requesting rescission did not do so until after the 
hearing. 

CONCLUSIONS OF LAW 

1. The Court has jurisdiction over this matter pursuant to SDCL 49-43-5.6, 49-45-16 and SDCL 
Chapter 21-21. 

2. The Commission has jurisdiction over this matter as a receiver appointed by the Court pursuant 
to SDCL Chapter 21-21, and SDCL Chapten 49-42, 49-43, and 49-45, specifically 49-42-1 5.1, 4 9  
43-5.6, 49-43-50, 49-45-13, 49-45-16, and 49-45-18. 

3. All of the above claims found valid by the Commission in findings of fact 16-19 are legitimate 
claims on the proceeds of the $50,000.00 grain dealer's bond numbered S16 701 0, commencing July 
1,2000, and ending June 30, 2001. All such claims shall be paid out of the proceeds of the bond. 
All of the dairns found valid by the Commission in findings of f a d  9-1 5 are legitimate claims on the 
proceeds of the sale of the grain. All such claims shall be paid out of the proceeds of the grain. 

4. Pursuant to SDCL 57A-2-403(1), "[a] purchaser of goods acquires all title which his transferor had 
or had power to transfer except that a purchaser of a limited interest acquires rights only to the 
extent of the interest purchased. A person with voidable title has power to transfer a good title to 
a good faith purchaser for value ...." Under the express, written terms of both delayed price contracts 
and deferred payment contracts, title to the grain passes to the buyer even though payment is to be 
made to the seller at a later date. See generally exhibits I J ,  1Q. The definition of a purchase 
"indudes taking by sale, discount, negotiation, mortgage, pledge, lien, security interest, issue or 
reissue, gift or any other voluntary transaction creating an interest in property." SDCL 57A-1- 
20 1 (32). 

5. Home Federal is a good faith purchaser for value and its perfected security interest attached to 
the grain when Freeman Fertilizer had voidable title in the goods. This security interest is superior 
to the unsecured security interests of the claimants who entered into deferred payment and delayed 
pricing contracts. 

6, Pursuant to SDCL 49-45-9, a grain dealer's bond "may not benefit any person entering into a 
voluntary credit sale with a grain dealer." A voluntary credit sale is defined as  "a sale of grain or 
seeds pursuant to which the sale price is to be paid more than thirty days after the delivery or release 
of the grain for sale, including those contracts commonly referred to as deferred-payment contracts, 
deferred-pricing contracts and price-later contracts." SDCL 49-45-1 .I (5). Thus, deferred payment 
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and delayed pricing contracts are statutorily excluded from bond coverage and the claimants may 
not receive any of the bond proceeds. 

7. As a receiver, the Commission cannot consider requests to rescind or set aside contracts. 
Rescission is considered to be an extraordinary, equitable remedy that should be granted only if the 
evidence is clear and convincing. Maffson v. Racheffo, 1999 S D  51, P17, 591 N.W.2d 814, 818. 
Generally, if a party would like to rescind or set aside a contract, that party would bring an action 
against the other party to the contract. See generally Vermilyea v. BDL Enterprises, Inc., 462 
N.W.2d 885 (S.D. 1990) (plaintiff brought action against defendant for rescission of lease); Mattson, 
1999 S D  51, 591 N.W.2d 814 (plaintiff filed suit against defendant for rescission of land contract); 
Smifh v. Hennsen, 1997 S D  138, 572 N.W.2d 835 (plaintiff sued for rescission of land sale). The 
Commission's notice of hearing in this case stated that it would determine claims against the bonds 
and the grain inventory. The contracts were entered into among McCook and individual claimants. 
There was no notice to McCook that contracts that it had entered into with some of the claimants 
were possibty subject to resassion or setting aside as a result of the hearing. Moreover, in this case, 
the claimants requesting r~scission did not do so until after the hearing. 

ORDERED: 

1, The Garnrnission's Proposed Findings of Fact, Conclusions of Law, and Decision is approved as 
it applies to claims submitted for the grain proceeds and grain dealer's bond numbered S16 7010, 
commencing July I ,  2000, and ending June 30,2001. 

2. The Commission, as receiver, shall pay the above claims from the grain dealer's bond and the 
grain proceeds in the amounts a s  listed on Appendices A-G. Accumulated interest on the grain 
dealer's bond shall be distributed on a pro rata basis to the eligible claimants of the bond proceeds. 
Accumulated interest on the grain proceeds shall be distributed to Home Federal. 

ATTEST: 

Dated this -day of August, 2001. 

BY THE COURT: 

Circuit cburtl~udge ' 

'&ATE OF s o m  DAKGA> 
McCOOK COUNTY In ; 

l hereby certify fhof I hove c o r s f ~ l l ~  
\, cornpored the within instnrment with fhc' . record in my oKce and fhat if is a true 

and correct copy of fhe same and the 
whole thereof, and fhat !he above isa 
true copy$ h e  filing thsreon. i 



FREEMAN FERTILIZER IDBAI McCOOK FEED & FERTILIZER 

Claims for the following categories: 

Corn: 
Grain Bank - 

Total Grain Bank Corn 

Leroy Pullman 
Arlo Hofer 
James McGregor 
Maynard Yoder 
Jerry Herlyn 
Roger Waltner 
Charles Decker! 
Oren Stahl 

Bushels 
88.61 

2,868.27 
1,931.09 
3,036.68 
3,397.46 

91 5.64 
49.46 

!X!Lm 
13,191 .go 

Price 
1.49 
1.49 
1.49 
1.49 
1.49 
1.49 
1.49 
1.49 

--- 

Sources: Col. (a) June 8,2001 Staff Brief and Knadle h e a l l n ~  Exhibits. 
(b) - Corn sale proceeds of $70.141.44 147,066 bu. = $1.49 
(d) - $.05 per bushel. 
(e) - allocation of total $3,000 166.361.45 = 5.0452 bu. 

Slcmge Net (c-d-el I 



c. col. a x col. b . 
d. col. a. x $05 
e. col. a. x proration ($0452 bu.) 
f. col. c less cols. d. and e. 





GDOI-001 (CIV01-023) 
FREEMAN FERTILIZER lDBAl McCOOK FEED 8 FERTILUER 

SOYBEANS 
OPEN STORAGE - 

Gene Hofer 
Bushels Price Proceeds J.oad out Storage 

1,626.67 $4.095 $6,661 -21 $81.33 $73.53 $6,506.35 

APPENDIX D 

8. f. 

Sources: Column 
a. Staff Exhibit 2H and Staff Brief 
b. Sale amount of $$64,753.62 I1 5,811 bu. = $4.095 
c. col. a x col, b 
d. col. a. x $05 
e. col. a. x proration 
f. col. c less cols. d. and e. 



FREEMAN FERTILIZER IDBAI McCOOK FEED (L FERTILIZER 

Summary of Open Storage and Grain Bank a. b. c. d. e. f. 
Bushels W Gldas W Storage w ~ d - e )  

Claims 
13,191 .90 $1.49 $19,655.03 $859.60 $596.27 $1 8,400.08 Corn - Grain Bank 
11,178.63 $1.49 $16,656.16 $558.93 $505.27 $15.591 -96 Corn - Storage 

400.00 $1.31 $524 .OO $20.00 $1 8.08 $485.92 Oats - Grain Bank 
Soybeans - Open Storage 1.626.67 UAQ %8.661.21 1681.39 %73.53 - 
Total 26,397.20 

$43,49730 $1,3l 9.86 $1 .I 93.1 5 $40,98429 

d. 0. f. a. b. C. Auction results 
proceeds GhbIt!i Exmsbd  

Corn 47,086.78 $70,141.44 $36,312.09 833.829.35 $2.353.34 $2.127-42 

561.88 $736.06 $524.00 $212.06 $28.09 $25.40 
Oats 

15.81 1 .oo $64,753.62 $6.661 2 1  658.092-41 $790.55 $714.66 Soybeans 
Mixed grain z3ZLZ9 Lias%Q2 $8,574.02 

66,361 -45 $1 42,205.14 $43,497.30 $98'707.84 $38318-07 $21999.54 

Storage - $3,000 166.361.45 = $.0452 b ~ .  

b. C. d. a. 
proceeds L s a b . ! . !  Staracle 

Total $1 42,205.1 4 $3.31 8.07 $2.999.54 $135.887-53 

~ & s :  Claimant portion 
Net to non-farm $98,707.84 $1,99821 $1,806.39 $94.903-24 



GDOI-001 (CNOI 
Summary 

Corn 
Oats 
Soybeans 
Mixed grain 

I 
1 1 4  . . .  I . . 

APPENDIX F '" 

FREEMAN FERTILIZER IDBAl McCOOK FEED & FERTILIZER 
a. b. c. d. e. f. 

Sold Farmer Bushel Claim 
Bushels Claims Di f fe rem Proceeds Claims Difference 

47,066.78 24,370.53 22,696.25 $70,141.44 $36,312.09 $33,829.35 - 

561.88 400.00 161.88 $736.06 $524.00 $212.06 . 
15,811.00 1.626.67 14,184.33 $64,753.62 $6,661.21 $58,092.41 

2.921.79 nane 2 . 9 2 1 . 7 9 - m  !ii!uBa 
66,361.45 26,397.20 39,964.25 $1 42,205.1 4 $43,497.30 $98,707.84 

This doesn't include any interest on the proceeds which are invested in interim CDs. 

Farm claimant load out and storage 
lAwhul 

Grain Bank Corn $659.60 
Open Storage Corn $558.93 
Oats $20.00 
Soybeans B I 3  

Total Claimant $1,319.86 

Source: See other Appendixes. 



GD01-001 (CIV01-023) 
APPENDIX G 

FREEMAN FERTILIZER I D B N  McCOOK FEED 8. FERTILIZER 

GRAIN DEALER BOND CLAIMS 

!2xa 
I. Cash sale 

a. 
C lmants  

I. . Gary Waltner 
2. Rich Lauck 
3. Farmers Nat'l-Nagano 
4. Lake Preston Coop 
5. Lester Kappenman 
6. Farmers Nat'l -Paul 
7. Tim Jensen 
8. William Perrenoud 

Total cash sale corn 

2. Priced-unpaid I. Gilbert Buehner 
2. Pat Kappenman 
3 Farmers Nat'l -FranzlNagano -. 

Total priced-unpaid 
Total Corn 

Soubeansr 
3. Cash sale I. Rich Lauck 

4. Priced-unpaid 1. Derald Klueber 
Total Soybeans 

TOTAL GRAIN DEALER BOND CLAIMS 
TOTAL GRAIN DEALER BOND 



1 1 1 - 1 1 ~ , 1 ~ . . ~ 1 , ~ , , - , , n . . n ~ I I * ~ n ~ I n * . ~ . , ~ , , I ,  

DALE SEUBERT 
26380 450TH AVE 
CANISTOTA SD 57012 

ALVIN SCOTT 
26033 449TH AVE 
CANISTOTA SD 57012 

JEFF S C O T  
26033 449TH AVE 
CANISTOTA SD 57012 

EMPLOYERS MUTUAL CASUALTY 
717 MULBEFiRY ST 
DESMOINES IA 50309 

ARLO HOFER 
26535 442ND AVE 
DOLTON SD 57319 

CHARLES DECKERT 
26729 US HWY 81 
DOLTON SD 57319 

CHARLES LANGLE 
42640 271 ST ST 
EMERY SD 57332 

OREN STAHL 
43539 282ND ST 
FREEMAN SD 57029 

JEFF MULDER 
PO BOX 291 
FREEMAN SD 57029 

MAYNARD YODER 
28152 US HWY 81 
FREEMAN SD 57029 

LEROY PULLMAN 
43457 278 ST 
FREEMAN SD 57029 

LAKE PRESTON COOP 
1062NDSTNW ' 

LAKE PRESTO SD 57249 

LUCILLE HELMBRECHT 
3691 230TH STREET 
L Y r r  ON IA 50561 

ROGER WALTNER' 
27336 442ND AVE 
MARION SD 57043 

JERRY HERLYN 
273 S WAGNER ST 
MARION SD 57043 

1,1.1...,1*,-,,..1.I~,~I,I*II,,I.,.,.I,,~,,1,, 

LESTER W P E N M A N  
4501 5 256TH ST 
MONTROSE SD 57048 

LARRY WEBER 
25730 451ST AVE 
MONTROSE SD 57048 

PAT KAPPENMAN 
45026 256TH ST 
MONTROSE SD 57048 

WILLIAM F ABELL-GENERAL COUNS, 
11 516 NICHOLAS ST #loo-BOX 54201 
OMAHA NE 68154-8016 

RICHARD MUCK 
44352 256TH ST 
SALEM SD 57058 

JIM MCGREGOR 
44291 255TH ST 
SALEM SD 57058 

RICHARD HOFFMAN 
44530 257TH ST 
SALEM SD 57058 

I 
CLINT SARGENT, A l l O R N D  AT LA% 
31 5 SOUTH PHILLIPS AVENUE 
SIOUX FALLS SD 57104-6318 

ROGER DAMGAARD, ESQ 
PO BOX 5027 
SIOUX FALLS SD 57117 

STEVE DICK 
PO BOX 1274 
SIOUX FALLS SD 57101 

GILBERT BUEHNER 
217 N POPLAR 
TEA SD 57064 

RAYMOND AND RALPH MARQUARDT 
PO BOX 6 
UTlCA SD 57067 

MICHAELS D STEVENS 
PO BOX 753 
YANKTON SD 57078 

RUSSELL WALTNER 
517 MULBERRY 
YANKTON SD 57678 





Sent By: D a n t o r t h ,  Meierhenry 8 Melernen; QUJ o.lU G-.-.-, 

- D A N F O R T H ,  M E I E R H E N R Y  & M E I E R H E N K Y ,  I . L ~  

3 1 5  S O U T H  P I I 1 I . I . I P S  A V E N U E  
S I O U X  F A L L S ,  S O U T H . D A K O T A  5 7 1 0 4  

P H O N E  6 0 5 - 3 3 6 -  3 0 7 5  

F A X  6 0 5 - 3 3 6 - 2 5 9 3  

i 
- 

FACSlMILE TRANSMITTAL SHEET 

To-. 
. _ _ . . - .  



AUTHORIZATION FOR RELEASE OF I?IbQRMATlOF 
: 

! I, JcEMulder, pezsonally and as president of ~recmm Fcrtilixer Cornpun)*, Ioc., hmby 

a&xe thc Public Dtilitis Corninisdon and its ag&s to roleuse my and dl informiition in i t s  

, 

posr-on rcquatcd by Clint Sargml, Donforth, ~d&hcnry  B Meicrhcnr)., LLP, 3 15 South 
i 

Rd.& Avmu;, Sioux Falls, South Dakota. ! 

Jtff  Mulder 
Wvidwlly md as President dFrccman 
f;&tilixet Company, Inc. 



wdls Fargo Bank South Dakota N.A. 
333 East Sioux Avenue 
P.O. Box 699 
Pierre. SD 57501 
605 224-6160 
605 224-1 530 Fax 



STFD 3 THF TRANSACTION STMT FORMAT 02/02/ 
8 3 P  MS 50852 ACTION COMPLETE 
COID 8 3 

ACCT 1922097132 - - -  ---- - . - 
PAGE 2 SEARCH FROM THRU 

'FECTIVE CHECK NUMBER TRAN AMOUNT D/C 
.D DFCPD T D T T n N  

PF: 1-HELP 3-PLVL 
Online 

- u r /  .Gu 
I-GEN102012800000001 INTEREST PAYMENT 

5 . 2 4  D 

STFD 3 THF TRANSACTION STMT FORMAT 02/02/ 
MS 50852 ACTION COMPLETE 

8 3 ACCT COND 
ODE DDA ACCT 1922097132 SHORT NAME SDPUBLIUTC 

PAGE 2 SEARCH FROM THRU 
OST EFFECTIVE CHECK NUMBER TRAN AMOUNT D/C 

DESCRIPTION 
181.85 C 

BALANCE 

5 . 2 4  





5 . 2 4  D 
PAYOFF DEBIT, INTEREST WITHOUT FEE 



STFD 3 THF TRANSACTION STMT FORMAT 02/02/04 10.31.15 
MS 50852 ACTION COMPLETE 

8 3 ACCT COND 
1922097132 SHORT NAME SDPUBLIUTC 
PAGE 1 SEARCH FROM THRU 

T EFFECTIVE CHECK NUMBER TRAN AMOUNT D/C BALANCE 
DESCRIPTION - 

INTEREST PAYMENT 
3.00 D 

MONTHLY SERVICE FEE 
3.00 C 

MONTHLY SERVICE FEE REVERSAL 
40.425.23 D 

TRANSFER TO SAV #'00000084167 
.12 C 

BANK ORIGINATED CREDIT 
76,484.12 D 

BANK ORIGINATED DEBIT 
25.00 D 

OVERDRAFT FEE 

OVERDRAFT FEE REVERSAL 



ELP 3-PLVL 6-INQ 7-SB 8-SF 9-ASUM ..-STMT 




